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(SusanA.Kelly Ayotte, attorney general McGinnis,P. assistant
brief),onattorney general, the for the State.

Brooks,James T. appellate defender, Concord,assistant brief,of on the
for the defendant.

Hicks, defendant, Beede,J. The Walter appeals his conviction of seven
A felony counts,class one class B felony count and two misdemeanor

counts of theft by 637:3,unauthorized taking, see RSA :11 (2007), after a
jury J.).trial in the Superior (1)Court (Vaughan, argues:He the trial
court improperly admitted various bank underrecords the business

exceptionrecords rule,to the hearsay 803(6); (2)N.H. R. Ev. and the trial
court inerred himsentencing to probationa term exceeding that
permitted by statute his convictions, V(a)for 651:2,misdemeanor see RSA
(2007). We affirm.
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I. Background

1994, JayIn Howlandfollowing.have found theThe couldjury
Jay Howland(JHE), under the sole ofownershipwhich wasEnterprises

(Howland), developingfor ofHampshire purposesin in Newinvested land
themanagethe defendant tosellingand it. JHE contracted with

in Laconia.purchasedsale ofmarketing propertiesanddevelopment,
(JHR) JHE,RealtyHowland underJaycreatedsubsequentlyHowland

The defendant workedthe lots were sold.through developedwhich
maintained in Gilford.out of the local office JHEprimarily

and that: “All sumsprovidedcontract JHE the defendantThe between
topaidof of the Parcels shall berelating portionsand to salespayments

to JHEtheInitially, deposited paymentsdefendantOwner [Howland].”
laterBank in New butHampshire,into Citizens accountcompany’sthe

insent to the officerequired payments corporatethat all beHowland
foropento bank accountsauthorityHowland alone hadMassachusetts.

twoJHR, to access the businessauthorityJHE the defendant hadand but
the costs ofreimburse himself forsalary,to his own topayaccounts

in developingand contractors and others hiredpaythe office torunning
the properties.

1, 1997, F[.]the name “Walteropenedan account was underAprilOn
Trustat Gilford Bank &Realty” VillageHowlandJayBeede [d/b/a]
BankLaconia(GVB), by Savingswhich subsequently purchasedwas

account,(LSB). althoughofwas unaware of the existence thisHowland
checksto were into the account. Twodepositedchecks made JHEpayable

foralso written from the accountsignaturethe defendant’s werebearing
JHE, to theincludingto the of oneunrelated businesspurposes totally

supply company.and another to agirlfriend buildingdefendant’s former
1999.SeptemberThe account was closed in

andof between the defendantrelationshipdissolution the businessUpon
1999, Adams, realized thatbookkeeper, Maryin Howland’sHowland

for Lotpaymentnor either of his had receivedcompaniesneither Howland
$31,325.50,209, or a thatboatslipto David Ames for forwhich was sold

$25,801.74. attorneycontacted anwas to LeBoeuf for Howlandsold Steven
toDepartmentthe Sheriff’sBelknap Countywho contactedsubsequently

theA discovered thatdepartmentdetective with the sheriff’sinvestigate.
nine other checks written to JHEpaymentsand LeBoeuf withalongAmes

of theinto GVB Howland received nonedepositedhad the account.been
into the GVB account.money deposited

(Sanborn), oftrial, presidentShaun Sanborn viceAt the State called
Sanborn,LSB, Througha the State introducedat as witness.security

to LSB.created at GVB and transferredsubsequentlyseveral records
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That evidence agreementincluded: a business account and a sole
form; account;proprietorship resolution two checks drawn from the seven

account;and money depositedchecks two orders into the and nine ofpages
monthly acquiredaccount statements. LSB in October 2005.GVB While

records,LSB held GVB’s Sanborn never worked for GVB and lacked
of theirknowledge practices. objectedThe defendant to the introduction of

court, however,each bank record as Thehearsay. admitted the records
under the business records to the rule overexception hearsay the

objectiondefendant’s that the did notexception apply because Sanborn
803(6).qualifiedwas not to under New oftestify Hampshire Rule Evidence

appeal,On the defendant that the trial inargues judge erred admitting
803(6)the aforementioned documents under Rule because the records

themselves as well informationas contained within them each constituted
inhearsay, resulting inadmissible double He thathearsay. contends the

records’ admission hisprejudiced prosecutorcase because the relied upon
them in hisheavily closing argument.

We review the trial court’s decisions on the admissibility of evidence
under an unsustainable exercise of discretion standard. State v.
Ainsworth, (2005).691, Therefore,151 N.H. 694 the defendant must
demonstrate that the rulingstrial court’s were clearly untenable or
unreasonable to the ofprejudice his case. Id.

II. Business Account Agreement, Form,Sole Proprietorship Resolution
Checks and OrdersMoney

The trial applicationcourt’s of the exceptionbusiness records to the
seven checks and moneytwo orders deposited into the account and the two
checks written from the account was unnecessary because these
documents, therein,as well as the signatures contained are not hearsay.

“‘Hearsay’ statement,ais other than byone made the declarant
while at thetestifying hearing,trial or offered in evidence to prove the
truth the 801(c).of matter asserted.” However,N.H. R. Ev. as one court
has inexplained the context of the evidence,identical federal rule of “out-­
of-court statements that are offered as evidence of legally operative verbal
conduct are not hearsay. areThey considered ‘verbal acts.’ fallChecks

insquarely this ofcategory legally-operative verbal acts that are not
barred by hearsaythe rule.” United States v. Pang, 1187,362 F.3d 1192
(9th Cir.) (citations omitted), denied, (2004).cert. 543 Therefore,U.S. 943
the checks and money orders made out to JHE and the checks drawn from
the GVB account are legally operative statements that were admissible as

Likewise,such. the business account agreement and the sole
proprietorship resolution form were themselves admissible as legally
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someestablishingof thatpurposethe limitedconduct forverbaloperative
Marrinson,v.United Statesto GVB.the formssubmittedindividual Cf.

(“[A]n(mem.)(N.D. 3, 1986)2123, Ill. Feb.225, 1986 at *3WL85 CRNo.
that an individualto proveadmittedmay beapplication[account]

business.”); Kepner-­alsoseethe particulartoapplicationthesubmitted
1994)(5th527, Cir.Inc., 12 F.3d 540Software,LeadershipInc. v.Tregoe,

arecontracts, noteswills, and promissorysuch asinstruments(“Signed
nonhearsay.”and arelegal significance,independentthat havewritings

omitted)).(quotation
containedhowever, the informationthatargues,The defendant further

Beede,” is“Wal[ly]records, the signaturesuch asthesewithin
thatstatementsof “out-of-courtit consistshearsay becauseinadmissible

to“offeredthe forms” and werecompletedthe whoby personwere made
i.e., owner wasasserted, that the account’struth of the matter[s]theprove

(1) thatinformation:typestwo ofaddressesargumentBeede.” ThisWalter
(2)records; containedsignaturesand theon thetypedorwhich is written

informationthat theassume, deciding,withoutthe records. Wewithin
hearsay.ison the recordstypedandwritten

While wein these records.containedsignaturestheWe next address
under thea “statement”can be considereda signaturewhetherquestion
authorityofoverwhelming weightthehearsay, recognizewedefinition of
evidence,federal rule ofthe identicalcourts, interpretingthe federalfrom
(1st Cir.187 F.3d 70See, States v. Vigneau,Unitede.g.,that it is.holding

1994).(10th ForCestnik, purposes904 Cir.36 F.3d1999); States v.United
signaturethat aassumptionthecase, therefore, underproceedweof this

hearsayto theunder an exceptionunless it fallshearsaycan be considered
rule.

moneythe checks andcontained withinthe signaturesWe find that
RuleHampshireunder Newadmissionsparty-opponentorders constitute

argues801(d)(2) The defendanttherefore admissible.and areof Evidence
exceptionthe business recordsunderrecords were admittedthat since the

801(d)(2)below,not raise Ruledidprosecutionrule and thehearsayto the
becausedisagree,appeal.first time on Weraised for theit cannot be

grounds,result on mistakencorrect[the]trial court reaches“where [the]
Cohoon v.the decision.”grounds supportif valid alternativewe will affirm

88,148 N.H.1, (2005); Berry,also State v.4 see153 N.H.Software,IDM
correctnot conduct(“[E]ven [thetrial did(2002) judgethethough93

thethe reachedto admit evidence... its decisionevidentiary] analysis
warranted.”).reversal is notresult andcorrect

801(d)(2) if it isin Rulethe exceptionfalls undersignatureA
that theevidencethrough “independentsuch asauthenticatedotherwise
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Vigneau, Hampshirewriter was 187 F.3d at 74-75. New[the defendant].”
902(9) provides signaturesRule of Evidence that paper,“[c]ommercial

thereon, relatingand documents thereto to the extent provided by general
“[ejxtrinsicrequire authenticitycommercial law” do not evidence of as a

precedent admissibility.”condition to theAccordingly, signatures
orders,contained moneywithin the checks and which are commercial

902(9)arepaper, self-authenticating under Rule and therefore thesatisfy
to exceptionabove test be admitted as an to the rule as ahearsay party-

801(d)(2).opponent admission. See N.H. R. Ev.

arguesThe State that the on thesignatures business account
agreement and the sole proprietorship resolution form also constitute

801(d)(2)admissions under Rule because there was sufficient independent
evidence to prove the defendant had signed disagree.the records. We

record,Upon review of the we can find no arguessuch evidence. The State
that there were several records admitted without objection that contain
the defendant’s signature and that this was sufficient to prove that it was
also the signaturedefendant’s on the account agreement and the sole

record, however,resolutionproprietorship form. The does not reveal that
such a was evercomparison by find,made at trial witness. Weany
therefore, that the insignatures these records do not meet the party-­

801(d)(2).opponent admission underexception Rule
Redacting the statements and signatures contained in the business

agreementaccount and sole proprietorship resolution form before
admitting them however,would have cured this problem; since the trial
court admitted the records in their basedentirety erroneously theupon
business records exception, However,this information was not redacted.

below,as we discuss the admission of the statements and signatures on
these records was harmless error.

III. Bank Account Statements

We next address whether the bank account statements were properly
admitted as evidence under the business records toexception hearsaythe
rule.

803(6)Rule excepts from the definition of hearsay:

memorandum,A record,report, or data compilation, in any
form, acts, events, conditions,of opinions, or diagnoses, made at
or near the time orby, from information transmitted by, persona
with if inknowledge, kept the course of a regularly conducted
business ifactivity, and it was the regular practice of that

activity memorandum,business to make the record,report, or
data compilation, all as byshown the testimony of the custodian
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orwitness,... the source of informationunlessqualifiedor other
lack ofindicatepreparationofof circumstances[or]the method

trustworthiness.

exceptionunder thisbusiness recordsseeks to admitpartyWhere a
mustanother, the partytofrom one businesstransferredthat have been

business’sinto the secondintegratedwerethe récordsestablish that
of theday-to-day operations”inupon [the]are “reliedrecords and

Mendel, 746 F.2dStates v.subsumed. Unitedtheywhich arebusiness into
(1985); United(2d 1984), denied, U.S. 1213 see also469155, 166 Cir. cert.

1992).(1st221, 223Doe, Cir.960 F.2dStates v.

theadmittingbeforefollowing testimonythetrial court heardThe
account statements:

pages?ninerecognize [these]Do you[Counsel:]

Yes, I do.[Sanborn:]

[they]us what are?Can tellyou[Counsel:]

Trust accountVillageof Bank andcopiesThey’re[Sanborn:]
HowlandJayF. Beedein name of Walterstatements the d/b/a

Realty.

the bankan to reviewopportunityhaveyouAnd did[Counsel:]
today?to courtcomingMr. Beede beforestatements of

Yes.[Sanborn:]

theThe trial overruledjudgeof integration.other evidenceThere was no
and thethese account statementsto admission ofobjectiondefendant’s

testimonythe defendant that thisagreeWe withrecords were admitted.
records andintegratedLSB had GVB’sthatinsufficient to establishwas

had beenintegrationthat even iffurther noterelied them. Weupon
803(6)Ruleofestablished, requirementsof the foundationalthe balance

the accountadmittingerred inthe trial courtAccordingly,not met.were
no otherand we can findexception,recordsunder the businessstatements

applies.thathearsay exception
alwaysdoes notHowever, inadmissible evidenceadmission of“[t]he

(2007).47, The StateHammell, 51v. 155 N.H.reversal.” Staterequire
hearsay,were inadmissibleif the account statementsthat evenargues

agree.harmless. Wetheir admission was
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IV. Harmless Error

An error is if say beyondharmless we can a reasonable doubt that it
(2004).Barnes, 715,did not affect the verdict. State v. 150 N.H. 717 The

State bears the burden of that an errorproving is harmless. Id. The
evaluation of whether the State met itshas burden involves consideration
of the alternative evidence at trialpresented and the character of the
contested evidence. AnId. error be harmlessmay beyond a reasonable
doubt if the alternative evidence of the guiltdefendant’s is of an

nature,overwhelming quantity or and if theweight, contested evidence is
cumulative ormerely in relationinconsequential strengthto the of the

determination,State’s evidence of Inguilt. makingId. this thewe consider
alternative evidence presented at trial as well as the character of the

(2006).Pseudae, 196, 202inadmissible evidence itself. State v. 154N.H.
case,In this evidence of the defendant’s guilt overwhelming;was the

statements,bank account and the information in the business account
agreement and the sole resolutionproprietorship merelyform were
cumulative in relation to the other evidence introduced at trial.

Howland testified that he had the sole authority to bank accountsopen
JHR,for JHE and and had never done so at GVB. The evidence contained

seven checks and two money orders made out to JHE which Howland
testified were business,never received by his allalthough such payments
were tosupposed be deposited into one of his accounts. Each check and

order boremoney a stamp showing it was deposited into the GVB account
on a certain date. They also followingbore the handwritten endorsement:
“Jay Howland Ent.” The defendant stipulated that Howland did not write
those endorsements.

David Ames testified that he had personally handed a check to the
defendant, in $31,325.80the amount of 28, 1998,and dated October for the
purchase of Lot 209 from JHE. Mary Adams testified that Steven
LeBoeuf purchased 1998,a boat inslip $28,000,December priced at from
JHE but that JHE never received the money. The drawers of the

checksremaining at issue each testified that he or she wrote a particular
check, that the check was written JHE,out to and intended for and all but
one testified that the check was either mailed to the New officeHampshire
or personally handed to the defendant. Howland testified that he never
received these payments.

The two checks written from the GVB account contain the signature
Beede,”“Wally as well as the dates they processedwere by the banks

where werethey deposited. checks,When shown one of inthese the
$1,800amount of and made payable to the ex-girlfriend,defendant’s she

testified that she had endorsed and cashed the check and that the
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for theThe accountantthe defendant’s.it to beappearedonsignature
on the accountthe other check drawnto whichbuilding supply company,

ascompanyreceived hisbythe check wastestified thatpayable,was made
the defendant.byan account openedonpayment

theshown on GVBevidence, evidence of transactionsanythisGiven
of thethe admissionSimilarly,cumulative.merelystatements wasaccount

proprietorshipand the soleagreementin accountinformation the business
andopenedthat the defendantprovingfor ofpurposesresolution form

jurythe hadcumulative becauseaccount with GVB wasmaintained the
by thesignedthis account andwritten frombefore it two checks

excluded, still have hadjurythe wouldthese records beendefendant. Had
evidence of the defendant’s”overwhelmingandit “uncontrovertedbefore

have made inTherefore, maythe trial courterroranyId. at 203.guilt.
doubt.beyondharmless a reasonableentiretyin their wasadmitting them

court erredthat the trialargumentthe defendant’sWe need not address
for thetermsthree-year probationto concurrentit sentenced himwhen

the defendant’sgrantedthe trial courtA misdemeanors becauseclass
years.to twosentenceprobationmotion to amend his

Affirmed.
Duggan Galway, JJ.,Dalianis, concurred.Broderick, C.J., andand
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