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defender, Concord,Johnson, of onChristopher appellateM. chief the
and for theorally,brief defendant.

Dalianis, defendant,The Daniel appealsJ. an order of theSodoyer,
J.)(Nadeau,Superior denyingCourt his motion to We reversesuppress.

and remand.
30, 2004,The following appears policein the record: On November

to of an an inresponded apartment Derry.officers a assault atreport
defendant,Present in theapartment Jeffreythe were LeBlanc and a

Observing room,cut in theplastic livingwoman. straws the one of officers
about he they ingestingasked LeBlanc them and admitted that were for

be indrugscocaine. there other the theSuspecting may apartment,
tosoughtofficers search it. LeBlanc to inliving apartmentadmitted the

leaseholder,and stated that John was the but heTempleton actual no
longer lived there and forliving“hadn’t been there some time.” According

LeBlanc, thatto all remained from aTempleton’s occupancy livingwere
room chair and couch. The residing apartment.defendant denied in the
After being bycontacted the arrived scenepolice, Templeton at the and

searchgave consent to the topremises. gaveLeBlanc also consent search
bedroom was occupying.the he

A second bedroom presence defendant,was also searched in the of the
search,didwho not object. During marijuanathe was asdiscovered well as

name,items bearing the includingdefendant’s court documents and a
wallet. As a result of finding drugsthe and the identifying possessions, the
officers arrested the for possessiondefendant of marijuana. The

todefendant’s motion wassuppress appealdenied. This followed.
The arguesdefendant searchthat the of the second bedroom violated his

rights under the Fourth Amendment to the Federal Constitution and Part
I, Article 19 of the New Hampshire Constitution. He also argues that he
had a expectationreasonable inprivacyof that bedroom sufficient to have
required or,his consent aalternatively, room,warrant to search the and
the failure policeof the to either rights.obtain violates his Our review of
the trial order novo,court’s on a motion to suppress is de as toexcept any
controlling facts determined the trialat court level in the first instance.

Gubitosi, (2005).v. 152 673,State N.H. 676

Constitution,“Under the New Hampshire all warrantless searches
unreasonable,per theyare se unless conform to the narrow ofconfines a

judicially recognized Szczerbiak, 352,State v.exception.” 148 N.H. 354
(2002) omitted).(quotation warrant,a“Absent the burden is theon State

proveto that the search pursuantwas valid to of exceptions.”one these Id.
omitted).(quotation One exceptionsuch whereexists the defendant has

consented to the search. Id. We first address the defendant’s claim under



226, (1983), citeBall, N.H. 231 andConstitution, v. 124the State State
only. at 232-33.guidancefederal for Id.opinions

bygiventhat the consentspecifically arguesThe defendant
to a search of the second bedroompermitineffectiveTempleton was

authority to consent.apparentlacked actual orTempletonbecause
thirdbyconferred aagainstis a defendant whenConsent to search valid

thesufficient toauthority relationship“common over or otherparty with
Matlock, 415States v.to be Unitedsought inspected.”or effectspremises

(1993).56,(1974); v. 138 N.H. 61 Because164, Wong,StateU.S. 171 see
there forlivingin the “hadn’t beenlonger apartment,no livedTempleton

bedroom, did notthe in the second hetime” and owned none of itemssome
tothe bedroom to consentauthorityactual over secondhave the requisite

at138N.H. 61.Wong,its search. See

isgivenbe if thereargues maythat consentthird-partyThe State
ofthere actual The doctrineauthority, authority.if is noapparent even

butreasonably,a if policesearch theauthority validatesapparent
the has theconsentinga third to searchmistakenly, partybelieve that
(2001), denied,191, 194Sawyer, 147 N.H. cert.to do so. State v.authority

(1990).177, The(2002); 497Rodriguez,v. U.S. 186537 U.S. 822 Illinois
is an one: to determineauthority objectiveassessing apparentstandard for

reasonable, mustobjectively a courtwhether a officer’s belief waspolice
wouldto the officer at the momentthe facts availableexamine whether

consentingin the that theof reasonable caution beliefpersonwarrant a
If the147 N.H. at 194.authority premises. Sawyer,over theparty had

to doubtpersonwould cause a reasonablecircumstancessurrounding
the mustauthority,had the then officerparty requisitewhether the third

hasperson givingensure that the consentinquirymake further to
to do so. Id.authority

overauthority occupiedthat anobjectivelyIt was not reasonable
in and whorest was no residencelongerbedroom would with someone who

stillthe because the leasenominally responsible premiseswas foronly
out, forbelongings excepthad all of hisTempleton movedbore his name.

room, a fact which the werefurniture in the of officerspieces livingtwo of
that, hadLeBlanc alonethoughfurther awareaware. The officers were

“a crashit had served asoccupy apartment,to theTempleton’s permission
Thus, tothan the were mistakenpolicefor individuals other LeBlanc.pad”

ofto consent to a searchTempleton apparent authorityconclude that had
the second bedroom.

invalid, thesearch the bedroomTempleton’sWith consent to
to the second bedroomin order searchrequireddefendant’s consent was
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his toargues rightwithout a warrant. The State that the defendant waived
residentduringconsent silent the search hisby remaining regarding

status in the after first he lived there.apartment denying
denyinga of as to whether a interestsplit authority possessoryThere is

rights beingto of in theautomatically privacy placeleads a waiver
againstsearched. Fifth Circuit has held that the of a defendantrightsThe

search not toillegal “evaporate[] simply [the defendant] fail[s]do because
Oneincriminating responsemake admissions in to doespolice questioning.

in merely bynot lose the of a residencelegitimate expectation privacy
Indeed,denying misleadingan interest therein. a officer’sresponse to an

question cryis a far from to search.” 221Vega,consent United States v.
(5th789, 2000), (2001)denied,F.3d 797 Cir. (quotationcert. 531 U.S. 1155

omitted). (7thBrown, 1995);v.Accord United States 64 F.3d 1083 Cir.
(8thMorales, 1984);United States v. 737 F.2d 761 Cir. Commonwealth v.

(Mass. 1975).Sandler, 335 N.E.2d 903 But United Sweeting,see States v.
(11th (Tenn.1991); Ross,933 833,F.2d 962 Cir. State v. 49 S.W.3d 841

2001) (“when premisesone disclaims interest in the or possessions
or thesearched in articles seized he questioncannot the of thelegality

omitted)).search and (quotationseizure”
However, need thewe not reach whatquestion of effect the denial of a

interest inpossessory the residence has on a rights againstdefendant’s an
illegal search. The defendant’s denial that he did not in apartmentlive the
is not the same as disavowing any privacy interest in his belongings. He
simply livingdenied in the apartment; asked,he was not nor did he
answer otherany question anyor volunteer statement about what kind of
connection he had to Ifthe second bedroom. the defendant was a
temporary guest, might expectationhouse he have an of Seeprivacy.

Olson, (1990).91,Minnesota v. 495 96-97U.S.

The defendant’s ofinitial denial residence and then duringsilence
the search cannot be aequated rights.to waiver of his As far as the record
reflects, he truthfully answered the heonly question was asked. can“[I]t
hardly be said that Fourth Amendment rights evaporate merely because
of a failure to make incriminating in toresponse policeadmissions
inquiries.” LaFAVE,6 W. SEARCH AND ASEIZURE: Treatise ON THE

(4th 2004).11.3(a),§FOURTH atAmendment 140 ed. Our constitutional
system does anot demand that defendant surrender information that
could him in toincriminate order avail ofhimself another constitutional
right. “To arequire person to surrender one inconstitutional orderright

intolerable____Thereto gain the benefit of simplyanother is are some
choices which the State require make,cannot a todefendant and a choice



Hearns, 151is one of them.” State v. N.H.rightsconstitutionalbetween
(2004) omitted).226, 238 (quotations

defendant,or the a warrant wasTempletonconsent from eitherWithout
thus,bedroom; illegal.the search wasto search the secondrequired

Reversed and remanded.

GalwayDuggan, Hicks, JJ.,J.,Broderick, C. and concurred.and
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