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torequest, petitioner requiredDHHS and the ismayeligibility purposes,
such information.provide,

andpart;Reversed in inpart; affirmed
remanded.

Galway Hicks,Dalianis, JJ.,Broderick, C.J., and concurred.and
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Donovan, Concord, byMichael L. of brief fororally,and the plaintiffs.

Bates, P.A., (WalterMitchell & of Laconia L. Mitchell and Judith E.
law),Whitelaw on the memorandum of for the defendant.

Michael,Nourie,Wiggin P.A.,& (Gregoryof Manchester E. and
brief,Patricia M. Panciocco on the and Mr. Michael for theorally),

intervenor.

DALIANIS, J. The plaintiffs, neighborsabutters to ofand a conservation
(CDS)development subdivision proposed intervenor,by Graystonethe

Builders, (Graystone), (Fauver,Inc. anappeal Superiororder of the Court
J.) affirming a decision of the theplanning defendant,board for the Town

Strafford,of Graystone’sthat approved CDSproposed plan.and yield
Graystone cross-appeals the trial court’s of aremand wetlands to theissue
board. inWe affirm inpart, part, partreverse vacate in and remand.

The record reveals following:the Graystone to build a CDS onproposes
Strafford, contains,a lotsixty-five-acre in which theaccording to trial

court, “a broad ofexpanse wetlands.” to thePursuant Strafford zoning
ordinance, a CDS is a of“method designsubdivision that for theprovides
protection natural, environmental,of and historic land byfeatures

variation inpermitting lot sizes and housing placement.” A “allows aCDS
residential dwellingssubdivision where are onallowed reduced lot sizes
and a portion of the tract asideis set as ... land to be kept permanently
unbuilt Aupon.” CDS must meet certain to suchrequirements specific
developments well zoningas as “all other and subdivision requirements.”
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CDS,of that be built in a themayTo the number housesdetermine
the ofplana A shows number housesrequire plan.” yieldmay “yieldboard

that alldevelopment applicablein conventional meetsthat could be built a
Additionally, depicta must therequirements. yield planstate and local

lines, Itwetlands and lot areas. mustofroadway rights way, property
enou[g]hin sufficient detailall and disturbancesproposed“show wetlands

Further, yield planthe Board.” thebythat can be assessedimpactso the
in accordance withthe total wetlands disturbanceproposedmust minimize
of EnvironmentalDepartmentof the HampshireNewrequirements

(DES) AccordingBureau. to the relevant subdivisionServices Wetlands
20,000 squareless a total ofmost this would be thanregulation, cases“[i]n

of impact.”feet wetlands
a CDS for theyield plan property.submitted a andGraystone proposed

4, 2004, conditionallyMarch andyield planThe the onapprovedboard
11, 2005. The CDS containsAugust proposedthe CDS onapproved

cul-de-sac, open31.8 acres ofa andbuilding byseventeen lots serviced
planyieldconservation easement. Theby permanentburdened aspace

20,000thanby a road and shows lessloopcontains lots servicedeighteen
feet ofwetlandssquare impact.

andyieldthe of the CDSplaintiffs appealed approval planThe board’s
board,trial affirmed thesubstantiallyto the court. The courtsuperior

cross-appeal followed.only appeala wetlands issue. This andremanding
is deferential. SummaOur review of the court’s decisionsuperior

Enters, (2004).Tilton, 75, upholdN.H. We willv. 151 79Humma Town of
it is the evidence orunsupported by legallythe decision on unlessappeal

Id.erroneous.

of equallyof decisions boards isplanningcourt reviewSuperior
findingsis to treat the factual ofsuperior obligatedlimited. Id. The court

and and cannot setthe board lawful reasonableplanning primaas facie
law.or an identified error of Id.aside its decision absent unreasonableness

the courtpersuading superiorThe the burden ofappealing party bears
that, decision wasby probabilities,the balance of the board’s

court is not to determineby superiorId. The review theunreasonable.
findings,board’s but to determineagrees planningwhether it with the

they reasonablycould have beenuponwhether there is evidence which
based. Id.

I. CDSApproval of

A. RequirementWaiver Ten-Lotof

CDS,of the firstplaintiffsWith to the board’s therespect approval
it the decision tothat the trial court erred when affirmed board’sargue
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onwaive a that there be no more than ten lots a dead-endrequirement
street. One of the town’s that a dead-endregulationssubdivision states

board,no themay approved bystreet service more than ten lots. The CDS
however, contains a cul-de-sac that services seventeen lots. The record
reveals that the board decided to waive the ten-lot because itrequirement
preferred the in the CDS to theconfiguration proposed loopcul-de-sac
road in the The trial court that the waiverconfiguration yield plan. ruled

thewas reasonable under circumstances. We disagree.
The regulations permit approveboard’s subdivision the board to a plan

that conforms to the wheresubstantially regulations conformity“strict to
these would cause to theregulations hardship injusticeundue or owner of
the land” and “the ofspirit regulations publicthese and convenience and

674:86,welfare will not withadverselybe affected.” This is consistent RSA
II(n) 2006), which allows(Supp. planning adopt regulationsa board to
providing for where “strict anconformity pose unnecessarywaiver would

applicantto the and wouldhardship contrarywaiver not be to the spirit
regulations.”and intent of the

that,plaintiffsThe contend because there is no evidence that the
loop configurationroad would “undue or injustice”cause tohardship
Graystone, waivingthe board erred the ten-lotby requirement. agree.We
The board had no evidence the loop configurationbefore it that road would

any hardshipcause to Graystone, hardship.”much less “undue The record
reveals that the reasonsole that the board decided to thewaive ten-lot
requirement because preferredwas it the cul-de-sac design, not because
the roadloop design would cause “undue or injustice” tohardship
Graystone. To extent otherwise,the that the courttrial found its finding is
not thesupported by record. anyAbsent evidence of “undue hardship or
injustice” to we holdGraystone, that the board erred by waiving the ten-­
lot requirement and that the superior We,court erred by upholding this.
therefore, reverse the superior court’s decision to the board’suphold
approval Graystone’sof proposed CDS and remand for further
proceedings consistent with this opinion.

In the of judicial economy,interests we parties’address the other
arguments theyinasmuch as are tolikely uponarise remand. See Kelleher

Co., 813, 847(2005).v. Marvin &Lumber Cedar 152N.H.

B. Study Environmental onImpact Lakeof

The plaintiffs next assert superiorthat the court whenerred it affirmed
the board’s of theapproval proposed CDS because renegedthe board upon
its promise to thereview environmental impact of the CDSproposed upon
a nearby lake plaintiffsto which the have rights.easement Absent citation
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thecontend thatplaintiffsto their theauthority argument,any supportto
their dueprocedural processthis violatedfailure to conduct reviewboard’s

rights.
sufficientlythishowever, have to develop argumentThe failedplaintiffs,

351,Jack, N.H. 356& 153our See In the Matterfor review. of Bazemore
(2006). protectedlegallyhave not stated theplaintiffs sufficientlyThe

observed,Nor, theyas the trial court haveclaim is at issue.theyinterest
engineeringindependentthem[any] authority guaranteeingto“pointed

theirpart process rights.”on as of dueimpacts [the lake]review of the
circumstances, to their argument.we decline reviewUnder these

C. Member AbsenceBoard

rightsdue wereNext, proceduraltheirplaintiffs argue processthe that
the CDS evenupon proposedmember votedviolated because a board

on the Wemultiple hearings proposal.he missed two of thethough
only as theargument under the Federal Constitutionaddress this

the Seeany under State Constitution.provisionhave failed to citeplaintiffs
(2006).304, 310MacElman, N.H.State v. 154

imposes governmentalconstraints onprocess“Procedural due
or‘liberty’of interests‘property’decisions which individualsdeprive

the orthe Due Process Clause of Fifth Fourteenthmeaningwithin the of
(1976).319,424 332 Under thev. U.S.Eldridge,Amendment.” Mathews

Constitution, processdue claimanalyzing party’s requiresaFederal
“First, byinterest that will be affectedprivatereview of three factors: the

action; second, of an erroneous of suchdeprivationthe official the risk
used, value, any,if ofprobableand thethrough proceduresinterest the

thesafeguards; finally,or andproceduraladditional substitute
the andinterest, the function involved and fiscalincludingGovernment’s

proceduralthat additional or substituteadministrative burdens the
would Id. at 335.requirement entail.”

toprocessrecord that the received all of theplaintiffsThe reveals
The member at issueconstitutionallywere entitled. boardtheywhich

years havingand he voted afterhearingsmissed two over severalonly
Constitution doesreviewing “[T]hevisited the site and notes.applicable

mustthat of an administrative board[necessarily]not all membersrequire
decision, oneevery participatingin or the failure of memberparttake that

v.vitiates the entire Simard Boardhearing process.”to attend one of
(2d 1973).Groton, 988, 994473 F.2d Cir.Education Townof of

Grimm, 42,138 N.H. 46-mistakenlyThe Petitionrely uponplaintiffs of
299, (1994), toSmith, support(1993),47 and Petition 139 N.H. 302-05of

Grimm, to theexceptionexaminedtheir In Petition we anargument. of
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rule “ingeneral proceedingsthat administrative ... an administrative
officer act on a written record of whommay testimony by witnesses he has

Grimm,not or heard.”personally seen Petition 138 N.H. at 46of
omitted). case,In that(quotation we ruled that where “the board toelects

make hearing panelfactual determinations as a and the record does not
provide a reasonable basis for the kindevaluating testimonyof in

and the matter atquestion,” upon credibility,issue turns witness “due
all inprocess requires panel decidingmembers the case to be attendance

all of the onparties’ testimony, plus anyfor other the issuetestimony of
incredibility, effectively credibility.”order to assess the issue of Id. at 46-

reasons, Smith,47. For similar we also thisapplied exception in Petition of
139 N.H. at 302-04.

Both Petition Grimm and factuallyPetition Smith are dissimilar toof of
Here, Smith,the instant case. unlike Petition Grimm and Petitionof of

the board’s did not turn upon credibility.decision Nor did the board make
findings credibility.about “This case is thus unlike Petition Grimm [andof
Petition in which the ofSmith] failure board members to attend aof
hearing rendered them unable to resolve a crucial credibility contest.”

Dist., (1995).303,Appeal Alton School 140 314N.H.of

II. Yield Plan Approval

A. Remand Wetlands Issueof

In its cross-appeal, Graystone contends that the courtsuperior byerred
remanding to the board for further review the impactwetlands of the
development in thedepicted yield Theplan. superior court found that the
yield plan complydid not with applicable subdivision regulations, which
required planthe to show all wetlands and proposed indisturbances
sufficient detail so that the board could assess the toimpact, and show that
the proposed wetlands disturbance would be inminimized accordance with
DES requirements. superiorThe court found that thealthough yield plan
depicted wetlands,the location of the it did not contain detailed
information about the proposed disturbances impactand on those
wetlands. it ruledAccordingly, that the board it approvederred when the
yield plan. Rather than reversing aspect decision,this of the board’s
however, the superior court toremanded the board to “obtain the
information necessary” for whether thedetermining yield plan complied
with the applicable regulations.

Graystone contends that isremand unnecessary either because the
portionboard waived the wetlands applicableof the orregulations because

the evidence before the board was sufficient to thatestablish the yield
fact,inplan, withcomplied these We withregulations. agree Graystone
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the superior predicatebut court’simproper, upholdremand wasthat
yieldthe thereplanthe erred when it becausefinding approvedthat board

regulations.that it the subdivisionapplicableinsufficient evidence metwas
with theruling yield plan complythat the failed tosuperiorThe court’s

the is notby legallyis evidence andregulations supportedapplicable
79.Enters., regulations151N.H. at While theSummaHummaerroneous.

proposedall and disturbances” inyieldthe to “show wetlandsrequire plan
assess the of a conventionalimpactdetail that the board couldsufficient so

wetlands, that submittedupon yield plan Graystonethe thedevelopment
circumstances, notthese it was errorto contain such detail. Underfailed

unreasonably approvedthe boardcourt to conclude thatsuperiorfor the
plan.the yield

this, however, should havesuperiorthe courtHaving determined
remandingof of toyield plan,the the insteadapprovalreversed board’s

planthe with thecompliedboard for it to determine whetherthe
We, therefore, the court’s decisionsuperiorvacateregulations.applicable

remand this to the board.to issue

WayFifty-Foot RightB. of

argumentaddress theeconomy, plaintiffs’In the of wejudicialinterests
aitapproving yield plan depicts rightthe board erred the becausebythat

depictedThe found that the ayield planof less than feet. boardway fiftyof
planof feet. The the with theway forty-five approved yieldof boardright

ofcourt, right way,in thelitigation concerningthat if a relatedcondition
way,of the wouldGraystone right yield planthat could not use thisruled

CDS,Later, requirednullified. the theapprovingwhen boardbe
wayof access toright provideto the road with the toGraystone upgrade

reasonably.The ruled the board acted TheCDS. trial court thatthe
only aright waynot that the with the of exists asdo streetparties dispute

street.paper
require aregulationsThe that because the subdivisionplaintiffs argue

forty-the uses an road with aright way, yield planand accessfifty-foot of
yield plan.it the Weright approvedof the board erred whenway,five-foot

agree.

of of landright way stripThe define a asregulations “[a]subdivision
A aa street.” street is defined asoccupied byor intended to beoccupied

noexcept private servingconstruction roads moreway.” “All street“public
the typicalconform to the dimensions shown onthree lots shallthan

yieldAs thefifty-foot right way.The a ofsection.” section” shows“typical
feet that wouldfiftya of than on a road bedepicted right wayof lessplan

erreddeveloped, byif the boardyield planthe were everconstructed
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rightit. To the extent the board the ofapproving fifty-foot waythat waived
when it the it did so in errorrequirement approved yield plan, absent

injusticeevidence of undue or tohardship Graystone.

part; reversed in part;inAffirmed
vacated in and remanded.part;

DugganBroderick, C.J., Galway, JJ.,and and concurred.
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