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a of theDUGGAN, Lowy,The David decisionpetitioner, appealsJ.
(AAU) ofthe NewAppeals Hampshire DepartmentUnit ofAdministrative

(DHHS) MedicaidHuman a denial ofupholdingHealth and Services
trustpetitioner’s specialThe that the needsAAU concludedeligibility.

eligibilityfor as resource from his Medicaiddoes not exclusion aqualify
exclusion,determination, and, of the trust forregardless qualifieswhether

ascorpusto information the trustpetitioner required providethe is about
in andinitial reverse affirm inpart, part,of his Wepart application.

remand.
thirty-six-year-oldThe is asupports following. petitionerThe record the

andman lived with his Johnparents,disabled whodevelopmentally
were of theMargaret Lowy. Lowys appointed co-guardians petitionerThe

(Mrs. deceased).Lowyin 1989 is now
insurance,private parentsthe had medical hispetitionerAthough

tohis behalf in 2004 so that he would be ableapplied Aprilfor Medicaid on
hisno to assist withthey longerreceive medical benefits when were able

the processedcare. the was waspetitioner employed, applicationBecause
Employed programunder for Adults with Disabilitiesthe Medicaid

(MEAD). in MEAD are allowed to have incomesParticipants programthe
thethe earners onpoverty guidelines, wageto of federal withup 450%

premium.to a See Admin.being required payend of the scale N.H.upper
(eff. 8,2002; 24,2005).RULES, supersededHe-W 641.03 Feb. Feb.

Medicaid, the executedpetitioner’s parentsforShortly applyingbefore
benefit, asusingfor theLowy petitioner’sthe E. Irrevocable TrustDavid

It was their intent to createsavings. expressthe ownprincipal petitioner’s
(2000).§42 1396p(d)(4)(A)a needs trust that conforms with U.S.C.special

this the Probateapproved purpose by CountyThe trust was for Strafford
the TheCourt, guardianship. significanceto overpursuant jurisdictionits

a the not countedof funds into such trust is that assets -will bedepositing
resourcebeneficiary purposesas to the for of Medicaidbelonging

toHowever, a state iseligibility. 1396p(d)(4)(A). required§42 U.S.C.
if, amongas in determinationseligibility onlyexclude the trust a resource

considerations, the trust’srepaid corpus uponother the state will be from
beneficiaryto thebeneficiary’s providedthe death for medical assistance

end, Lowylifetime. this the trust includes a “paybackhis Id. Toduring
provision,” provides:which

Lowy’s AnyDavid E. Death. amountsDistributions after
Beneficiaryin the theremaining the trust estate death ofupon

(orof stateHampshireshall be to the State New such otherpaid
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Trust)or the the extentagainststates which have claims to
law, in orrequired by up remaining equalto the amount the fund

of theto the total amount of medical assistance on behalfpaid
whichever is lesser.Beneficiary,

added).(Emphasis
petitionerAs of Medicaid the DHHSpart application, providedhis with

a copy of his trust. DHHS additional information about therequested
source, assets,nature and extent of the trust which the did notpetitioner

heprovide because believed the trust was not to be counted as a resource
in his eligibility determination. DHHS denied the Medicaidpetitioner’s

toapplication petitionerand the the AAU.appealed
(1)petitionerThe raised two issues before the AAU: the phrasewhether

required“to the extent inby payback provision disqualifieslaw” the the
trust from being excluded as a resource in the petitioner’s eligibility

(2)§determination under 42 U.S.C. if1396p(d)(4)(A);and the trust does
exclusion,qualify mayfor whether DHHS requirenonetheless the
verifypetitioner to the value of the trust’s ofcorpus partas his initial

application.
stipulatedDHHS that in the of the disputedabsence thephrase, trust

qualifies §for exclusion under 42 U.S.C. but1396p(d)(4)(A), argued that
the renders thephrase payback provision potentially unenforceable and
thus the trust.disqualifies arguedDHHS also that or notwhether the
trust qualifies, authorityDHHS has the to require petitionerthe to
provide information about the value of the ascorpus parttrust of his
application verifyto that the trust does indeed qualify for exclusion and to
verify the petitioner’s income from trust distributions. The AAU agreed
■with petitioner appealed.DHHS on both issues and the See RSA 541:6
(2007).

I. The Payback Provision

The AAU agreed with DHHS 42 §that U.S.C. 1396p(d)(4)(A)does not
itself create an enforceable repayment obligation, onlybut mandates that
the State not count the corpus of a needsconforming special trust as a
resource the trust contains obligationan to AAUrepay. The found thatif
the thephrase “to extent required by law” in the Lowy trust
impermissibly obligationconditions the to onrepay the future ofexistence
an independent legal requirement repayment,of mightwhich not occur.
Therefore, the AAU concluded the trust does not contain the unconditional
repayment obligation required for exclusion 42under U.S.C.
§ 1396p(d)(4)(A).
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(2007).RSA Seegoverned byon is 541:13of review appealOur standard
(2002). reverseLeonard, 590, “Accordingly,N.H. we will147 594Appeal of

satisfied, a clearbylaw or if we areif it made an error ofagency onlythe
orevidence, unjustthat the order wasagency’sof thepreponderance

TownTaylorof de novo. v.questionsId. We review lawunreasonable.” of
(2005).142, 144-45 AAU that aPlaistow, agreeWhile we with the152 N.H.

exclusion, find theto for wepayback qualifymust a provisiontrust contain
erroneous, and that itthe holdphraseAAU’s ofinterpretation disputed
1396p(d)(4)(A).§the trust 42 U.S.C.not underdisqualifydoes

for low-programmedical assistancejointMedicaid is a federal/state
seq. programs require§§42 1396 et Medicaidincome individuals. U.S.C.

torespectcertain criteria witheligibilityto meet financialapplicants
decision, weAppeal Huff,recentresources and income. Id. In our of

stated:

for the District of NewThe United States District Court
209(b)‘§is aHampshire option’has held that “NewHampshire

state, for medicaleligibilitytherefore the standardsand
Hampshirein in onare the same as those effect Newassistance

1365,1, 1972,” 1368January Duquette Dupuis, F.Supp.v. 582
(D.N.H. 1984) (citation omitted), under the State’s approved plan.

1396a(f). if is aAccordingly, Hampshire§See 42 NewU.S.C.
209(b) state, bepetitioner’s applicationthe mustsection

the for medicaleligibility1972 standardsagainstevaluated
those standardsplanin the State’s becauseapprovedassistance

and the State’s Medicaid obligationsdefine the nature extent of
209(b).under section

(2006).414, 417-18 tochallengeN.H. considered aHuff, 154Appeal Huffof
654.04(b)(10) (eff. 25,Rule, AprilHe-WHampshireNew Administrative

needs1998), qualifyingcertain from a specialwhich counts distributions
Huff,eligibility purposes.as to the for Medicaidbeneficiarytrust income

the of NewquestionBecause the factual of status154 N.H. at 418-19.
not theuponcould be answered basedplanMedicaid in 1972Hampshire’s

decisionrecord, proceedingswe the for further without aremanded case
654.04(b)(10). Because dopartiesthe of Rule Id. thevalidityas to He-W

is valid or thateligibilitycurrent law Medicaidquestion governingnot that
income,a be counted asmayfrom needs trustspecialcertain distributions

case, decidingof withoutassumption for thisadopt purposeswe their
issue.either

ofgoverningsets rules the State’s treatmentThe Medicaid statute forth
§ A trust counted42 U.S.C. is notpurposes. 1396p(d).trusts for eligibility

ageaassets of disabled individual underas a resource if it contains the
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sixty-five for aby parent,and is established the individual’s benefit
court, “if willgrandparent, legal or a the State receive allguardian

amounts in the trust the death of individualremaining upon upsuch to an
totalequalamount to the medical assistance on behalf of thepaid

42planindividual under a State under this U.S.C.subchapter.”
observed,the1396p(d)(4)(A). correctly§ As AAU the effectivelystatute

quidcreates a so that a trust medicalpro quo beneficiary receives benefits
for which his trust resources render him inmight ineligibleotherwise
exchange for ofrepayment uponthose benefits from the trust the

ifbeneficiary’s death. The Medicaid is thus clear that a trust is notstatute
counted, the must repaid, respectbenefits be but is silent with to how the

Thus,guaranteed. appearsreimbursement is it that the trust instrument
must theprovideitself for reimbursement. The is whetherquestion the

language payback provisionadded to the in this thecase trustdisqualifies
beingfrom excluded from the petitioner’s resource calculation.

appeal,On the thepetitioner argues qualifierthat “to the extent
by law” means that therequired any againstclaim asserted trust estate

lightmust be addressed in of all legalapplicable principles, including
common law and stateprinciples and federal andstatutory regulatory law.
The petitioner argues that in the ofcontext both the trust settlor’s clear
intent to qualifyingcreate a needsspecial trust and the statutory
reimbursement provision, the does not thephrase disqualify trust. We
agree.

trust,When we construe a the intention of a settlor is paramount,
intent,and we determine that possible, expresswhenever from the terms

Dumaine, 497,of the trust (1986).itself. See Bartlett v. 128 N.H. 504-05
Moreover, we reject any construction of trust that wouldlanguage defeat
the clear and expressed Comm’r,intention of settlor.a Lanoue v. Soc.

Admin., 504, (2001)Security 146 N.H. 508 to(declining find a trust
revocable where soto do would defeat settlor’s clear intent to establish

in with 42 §trust conformance U.S.C. 1396p).
Here, the settlors’ intention is states,clear. The trust declaration “the

Settlors desire to create an irrevocable supplemental needs trust for their
son David E. Lowy contemplated by §as 42 1396p(d)(4)(A)____”U.S.C.

powersThe and ofduties trustees certainallow administrative changes to
made, providedbe that “no mayamendment be willmade that materially

change the of the Trustpurposes or will cause the notTrust to be in
compliance §with 42 U.S.C. be1396p, mayas amended time tofrom time.”

stipulationThe of thatfacts was submitted to the AAU confirms that “[i]t
was the intent of toAppellant’s parents conformingcreate a 42 U.S.C.

trust,§ a1396p(d)(4)(a) so-called Special Needs Trust.” The intention is
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the theitself, apart phrase,fromby disputedthe trust whichevidenced
needs trust under 42 U.S.C.specialas astipulated, qualifiesparties

everyin1396p(d)(4)(A) respect.§

42 U.S.C.qualifyingThe to create a trust underintention
the thatexchangean to enter into is at1396p(d)(4)(A)signals§ intention

statutory namely, exchangeof exclusion in forprovision;the heart this
in theexchange explicit LowyThis is madereimbursement. intended

three ofincludes the elements thetrust’s whichpayback provision,
§in 42requirement 1396p(d)(4)(a),by promisingincluded U.S.C.payback

(c)(a) (b) death;receive; anytheupon beneficiary’sthat: the shallstate
of assistancein the to the amount medicalremaining upamounts trust

thequalifierthe To construe the “to extentbeneficiary’son behalf.paid
aby referencing anything generalas other thanlaw”required

payback provisionthe contained in the bepromisethatrequirement
therequire ignorethe law would us toconstrued in accordance with

to thatAccordingly,This decline do. we hold thesettlors’ clear intent. we
thatadequate, qualifiesis and the trust therefore forprovisionpayback

§ 1396p(d)(4)(A).42 U.S.C.exclusion under

CorpusII. the TrustVerification of

partthe as of his MEADprovideThe AAU ruled that mustpetitioner
the not limited to(includinginformation about trust but“anyapplication

trust) reasonablyand financial records of thethe trust instrument the
income andnecessary eligibilityto determine resourcepetitioner’s][the

that informationarguesfor the MEAD On the Stateprogram.” appeal,
theis to whether in fact trustnecessaryabout the determinecorpustrust

§for 42 to determine1396p(d)(4)(A),exclusion under U.S.C. andqualifies
which be distributionseligibility, may bythe income affectedpetitioner’s

income, arguesState that torespect “[a]ccessfrom the With to thetrust.
and annual redeterminationsapplicationTrust at the time of initialcorpus

prior pointat thecompare corpus eligibilityto the value[DHHS]enables
distributions, any, fullyof if wereverifyand to then that disclosures

thatThe does not trustpetitioner disputedisclosed and accurate.”
is entitled tocount as income and that DHHS thereforemaydistributions

However,the and amount of those distributions.verify recipientpurpose,
be intrusivethroughthis information can verified lessargueshe that

means, a withoutmanager,such an affidavit from trustee or bankas
corpus.of the trustdisclosing the value

AAU, that it is entitled toargumentAs did we the State’srejectthe
of the initialcorpus part petitioner’sinformation about the trust asobtain

determining the trustpurposefor the of whethereligibility determination
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Indeed,under 1396p(d)(4)(A). stipulated§42 U.S.C. DHHS thatqualifies
everywithout the contested reimbursement the trust inlanguage qualifies

Moreover, ofrespect. Hampshire’s regulation governingNew verification
if“inaccessible resources” that even DHHS had not tosuggests stipulated

onlythe trust’s the documents would be orvalidity, requiredDHHS
to therequest purposeentitled for the of that trust isverifying excluded

be the Rules,would trust itself. Admin.agreement See N.H. He-W
606.78(a)(1)(a) (eff. 2006) (“The1, 2000; 21,June amended July following

shall to verifydocuments be used resources:inaccessible ... [f]or
funds,irrevocable trust trustthe instrument or agreement.”).

However, we DHHSagree that has toauthority request information
reasonably necessarythat is for the second identifiedpurpose by the

State, ofnamely, verification the petitioner’s eligibility,income and we
affirm the AAU’sruling to this extent.

In its role as ofadministrator the Medicaid program, DHHS is charged
ensuringwith that only financially eligible individuals are toapproved

2006) 2006)participate. See RSA 167:3-c (Supp. & RSA 167:4 (Supp.
(directing rules).DHHS to andadopt administer financial eligibility
DHHS’ to thatauthority require Medicaid applicants provide certain
financial information is coextensive with this Asduty. part of an eligibility
determination, 435.948(a)(6)(eff.the required by §State is 42 C.F.R. Feb.

1986)28, income,to verify “[a]ny resource,... eligibilityor information
relevant to determinations orconcerning correct ofeligibility amount

State____”medical assistance payments agenciesavailable from in the
HampshireNew requirementsverification inprovide, relevant part, that
general, technical,categorical,“[a]ll and financial factors related to the

determination of andeligibility level of benefit for ... all ofcategories
assistance,financial and medical shall be verified at ... [i]nitial

Rules, 606.01(a) (eff.determinations----” 24,N.H. Admin. He-W Oct.
1997; superseded 24, 2007).13,Oct. 2005 & Apr. Applicants solelyare

forresponsible DHHS withproviding acceptable verification pursuant to
606.01(b)(eff.Rule He-W 24, 1997),Oct. and DHHS is required to deny an
if anapplication fails toapplicant provide information that is torequired

anyverify factor forrequired level,determining eligibility or benefit
including income RULES, 606.01(c).N.H.eligibility. ADMIN. He-W

The petitioner pointedhas us to no authority and we are ofaware
none that requires verifyDHHS to an applicant’s income through the least

extent, therefore,intrusive means To theavailable. that information about
the trust corpus reasonablyis to ascertainnecessary whether trust

aredistributions to be counted as income to the petitioner for Medicaid



64

torequest, petitioner requiredDHHS and the ismayeligibility purposes,
such information.provide,

andpart;Reversed in inpart; affirmed
remanded.

Galway Hicks,Dalianis, JJ.,Broderick, C.J., and concurred.and
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