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BRODERICK, C.J. The therespondent, HampshireCommissioner of New
(commissioner),Health anDepartment appealsof and Human Services

J.)Superior denying summaryorder of the Court his motion for(McHugh,
judgment granting summary judgment petitioners,and to the the New

Counties,Hampshire Association of five individual counties and four
relief,county declaratory injunctivecommissioners. In an action for and

I,petitionersthe claimed that the commissioner violated Part Article 28-a
(1)of the State Constitution the counties to a ofby: requiring pay share

the cost of toproviding long-termMedicaid-funded care of oldrecipients
(OAA)age assistance and for permanently totallyassistance the and

(APTD)disabled who received in not byservices facilities licensed the
(2)facilities; counties,State as billingresidential care and the in fiscal year

2004, in ofexcess the amount allowed statute. We affirm in vacateby part,
in part and remand.

I

1999,The record the Sincesupports following. pursuant to RSA 167:18-b
2006), (DHHS)the of(Supp. department health and human services has

billed each for a ofcounty providingshare the cost of OAA and APTD
(1)recipients with two kinds of long-term nursingMedicaid-funded care:

services, 167:18-b, I;facility 1396d(a)(4)(A),§§see RSA 42 U.S.C.A.
(West1396d(f), 2007); (2)1396r 2003 & Supp. and home and community-

nursingbased services provided under a Medicaid waiver seeprogram,
167:18-b,II; 1396n(b)-(d)(West 2007);§RSA 42 U.S.C.A. 2003 & 42Supp.

(2006). 2002,§§C.F.R. 441.350 et Inseq. May, November and December
bills,DHHS sent the a supplementalcounties series of are at thewhich

bills,heart of this dispute. With those DHHS tosought recover half of the
non-federal share of the cost of providing Medicaid-funded long-term

care,”“skilled in facilities that DHHS does not categorize “nursingas
homes,” to OAA and APTD recipients who had not previously received
either nursing facility services or home and community-based nursing
services.

commissioner,According to the all of the disputed billings were for
services,”whopatients “nursingreceived facility regardless of the State

licensure classification of the infacilities which they received those
services. The subjectscounties describe the of the disputed billings as
“over 100Medicaid recipients apparentlywho were receiving typescertain
of skilled care services but who had not been in a nursing home or in

or community-based[home For its thepart,care].” trial court referred to
the “disputed category recipients,”of but recited no concerningfacts the
nature of the services the disputed category recipientsof had received.
However, in a section theheading, trial court characterized the disputed
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costs,” asuggestswhich at leastMedicaid“[l]ong-termas forbillings being
refersthe Medicaid statutewere for whatbillingsthat thefinding disputed

(f).1396d(a)(4)(A),§42See U.S.C.A.facility services.”“nursingto as
to theprovidedthe counties for the servicescontinued to billDHHS has

initiallycountiesmonthlya basis. Sixof oncategory recipientsdisputed
for acounty paidso. Onebills, eventually stopped doingthe butpaid

receivedthree countiestime, remainingThestopped.has sincelonger but
recently.untilbillingsthe disputednone of

DHHSfor whose carerecipientsand APTDthan half of the OAAMore
at Crotched Mountainreceived servicesreimbursementsought

Mountain).(Crotched remaining recipientsTheCenterRehabilitation
inin New or out-of-stateHampshirein hospitalsreceived services either

all theexemplaras an fortreat Crotched Mountainfacilities. Both sides
titled “HEALTH FACILITYIn a documentfacilities.disputed

health facilitiesCODES,” DHHS bureau oftheCATEGORY
(bureau) in the “specialCrotched Mountainplacedadministration

the labeledcategoryrather thancategoryhospital—rehabilitation”
assume, the record does notalthoughtoBoth sides“nursing.” appear

uponare baseddemonstrate, facility categorieshealththat the bureau’s
inpreparedA need report”“bedstatutorythe licensure classifications.

there areshows thatof health servicespublic2005 the DHHS divisionby
Greenfield, Crotched Mountain isin the town wherehome bedsnursingno

nursing facilitynot theaddition, payMountain doeslocated. In Crotched
facilities.”assessment, nursingstatute “allby upona fee imposedquality

asserts,2006). hand, withoutthe other DHHSOn(Supp.See RSA 84-C:2
record, Mountainthat Crotchedsummary judgmentin thedirect evidence

servicesnursing facilitytogovernment providethe federalbyis certified
However, that theiragree disputeas both sidesrecipients.for Medicaid

the cost of providingnon-federal share offor theresponsibilityconcerns
services inMedicaid-fundedrecipients receivingAPTDcare to OAA and

facilities, reasonablebeyondit seemsMountain and otherCrotched
share, and would notto the federalagreed paythat Medicaid hasdispute

init had not certified somein facilities thatrecipientsdone so forhave
manner.

nursingto the counties for2004, DHHS was allowed billIn the amount
nursing services for OAAcommunity-basedandservices and homefacility

statute, RSAat million. Seebyrecipients capped, $60and APTD was
IV(a). in the amount of167:18-b, bills to the countiesDHHS submitted

$2,109,886.56,credit of thus2004, them a$62,109,886.56 providedfor but
Themillion.exactlyto collect tosoughtthe amount itlowering $60
capamount over thebills for the excesspayrefused to[all]“counties have

$2,109,8[8]6.56.”of
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APTD who were not inAsserting billings recipientsthat for OAA and
“nursing receiving community-based nursinghomes” or home and services

for 2004 bothbillings yearand in excess of million fiscal were$60
I,unfunded mandates within the of Part Article 28-a of the Statemeaning

Constitution, unconstitutional, the New Hampshireand therefore
Association of Counties and several individual counties filed an equitable

claim,action the As a for their first theagainst remedycommissioner.
(1)sought an order that would: DHHS from thepetitioners prohibit billing

(2)facilities;counties for services in the andprovided disputed require
DHHS to the DHHS for thosegive actuallycounties that reimbursed
services a credit futureagainst payments.

The moved for In anpetitioners summary judgment. objection to the
motion, thepetitioners’ summary judgment arguedcommissioner that

assuming“even that the Counties are correct in their contentionarguendo
they improperlythat have been billed for the amount of the fundsdisputed

167:18-b,topursuant RSA those bills are under thepermissible broader
of RSA 167:18-a.” Theprovisions summarycommissioner also moved for

that thejudgment, arguing petitioners’ entire action was barred theby
doctrine of sovereign immunity and that the credit barredthey sought was

Inby sovereign immunity. the order from which the commissioner
(1) claim,theappeals, trial court ruled that: as a constitutional the

(2)petitioners’ action was not barred by sovereign immunity; because the
petitionerscredit the sought equitableconstituted relief rather than

(3)money damages, it was not by sovereignbarred the countiesimmunity;
obligatedwere not to for thepay disputed pursuantservices to RSA

(4)167:18-a; I,the commissioner violated Part Article 28-a of the State
by billingConstitution the counties fallingfor services outside the ofscope

(5)167:18-b, I;RSA I,and the commissioner violated Part Article 28-a of
the State byConstitution thebilling counties more than the amount

IV(a).167:18-b,allowed by 167:18-b, I,RSA regardWith to RSA the trial
court ruled:

Because Departmentthe does not dispute that the institutions at
issue in this case are not and have never been licensed as nursing
homes or innursing facilities the State of Hampshire,New and
because the Department does not thedispute that institutions at
issue have not apaid nursing facility quality assessment as
required 84-C:2,of all nursing facilities under RSA the Court
finds these institutions are not homes ornursing facilities under
the of RSAlanguage 167:18-b.

This appeal followed.
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II

considerrulings, wesummary judgmentthe trial court’sreviewingIn
theeach in its asparty capacitymost favorable tolightthe evidence in the

exists,and, of material fact wegenuineif no issuenon-moving party
matter ofto as ajudgmentthe is entitledmoving partydetermine whether
(2006).571, 574v. Elliot 154 N.H.Guaranty Hosp.,N.H. Ins. Assoc.law.

to theon three relatedappeal,raises four issuesThe commissioner
merits, thethemerits, immunity. Regardingrelated to sovereignone

(1)that: RSAby rulingthat the trial court erredcommissioner contends
to167:18-b,I, providedthe counties for servicesbillingDHHS frombars

homes licensednursingin facilities other thanrecipientsOAAand APTD
(2) to OAA andState; only paymentsto cashappliesthe RSA 167:18-aby

IV(a)(3) 167:18-b,in refersbillingsthe on RSAcapAPTD andrecipients;
the net amount itDHHS bills the counties rather thanto the amountgross

addition, the contends thatfrom them. In commissionerseeks to recover
immunity precludethat does notby ruling sovereignthe trial court erred

case, DHHS billings.in a credit futureagainstthe relief it thisgranted
consider, the trialand we do notchallenge,The commissioner does not

claim, it isthis action is a constitutionalcourt’s determination that because
immunity.sovereignnot barred the doctrine ofby

III

that thepetitioners arguedthesummary judgment,In their motion for
mandate theuponan unconstitutional unfundedimposedcommissioner

of the cost of servicesDHHS billed them for a sharecounties when
in such as CrotchedOAA and APTD facilitiesprovided recipientsto

167:18-b, I, the State to seekonlyRSA authorizesMountain because
APTD inrecipientsto OAA andprovidedreimbursement for services

so,In itagreed. doingThe trial courtnursingState-licensed facilities.
167:18-b, I, mean facilitieshomes” in RSA to“nursingconstrued the term

nursingand that thenursing paythe State as facilitiesbythat are licensed
assessment, the trialspecifically,see RSA 84-C:2. Morefacility quality

‘nursing facility’home’ and‘nursing“it that the termslogicalcourt found
those facilities licensed asRSA 167:18-b to denotewere used within
under RSA 151-C:4.” Thebyor the State‘nursing facilityfies]’home[s]

167:18-b, I, toothe trial court construed RSAarguescommissioner that
to mean“nursingthe term home” should be construednarrowly, and that

the federal Medicaidfacility byafacility nursingthat is certified asany
if trial court hadfurther contends that theThe commissionerprogram.

it determinedcorrectly,home” would have“nursingconstrued the term
Mountain and the othercertification status of Crotchedthat the federal
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facilities a issue of material fact thatdisputed presented genuine
precluded summary judgment.

We that the commissioner does not thebegin by noting challenge trial
court’s that the DHHS decisions atbillingdetermination issue were

I,of ofmeaning“mandates” within the Part Article 28-a the State
Constitution, aspectand so we no on that of the trialexpress opinion

(1)Rather,ruling. arguescourt’s the commissioner that: the trial court
(2).167:18-b, I;“nursingmisconstrued the term home” in RSA under a

(3)term, statute;construction of that DHHS did not violate the andproper
violation, was,absent a there no constitutionalstatutory necessarily,

violation.
We limit ourselves to the relevant whichconstruing statutory language,

in pertinentprovides, part:

All in out the ofexpenditures carrying purposes chapterthis
... relative to old aid toage assistance or the andpermanently
totally recipientsdisabled who are in homes shall benursing

inmade the first instance from the assistance fundpublic hereby
created, but each shall makecounty monthly payments to the
state for the amounts due under this section within 45 fromdays
notice thereof and shall reimburse said fund for all assistance

liable,togranted persons countyfor which such is to the extent
share____percentof 50 of the non-federal

added).167:18-b,RSA I (emphasis
The interpretation law,of a statute is a whichquestion of we review de

Co.,novo. In the Matter Liquidation 472,Home Ins. 154 N.H. 479of of
(2006). intent,We are the final legislature’sarbiters of the as inexpressed
the words of the statute considered as a whole. Id. We first examine the

statute, and,of the wherelanguage ascribe the andpossible, plain ordinary
meanings to the words used. Id. When a statute’s language plainis and

we notunambiguous, need look it for furtherbeyond indication of
intent,legislative and we will not consider what the legislature might have

said or add that thelanguage legislature did not see fit to include. Id.
However, if a ambiguous,statute is we consider legislative historythe to

Berlin, (2006).aid our analysis. 13, 17Cloutier v. 154 N.H.City Our goalof
is to statutes in of theapply light legislature’s them,intent in enacting and
in of thelight policy sought byto be advanced the entire statutory scheme.

Moreover,Id. we consider all statutes theconcerning subjectsame matter
and,in interpreting any one of them where reasonably possible, we

construe statutes as consistent with each other. In the Matter Barrett &of
(2004).520,150Coyne, N.H. 523
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thewe face is what didstatutoryof constructionquestionThe
in nursingthe who areby using phrase “recipientsintendlegislature

167:18-b,167:18-b,I. The commissioner contends that RSAin RSAhomes”
that, as aMedicaid in mind andI, programwith the federaladoptedwas

are inintended the whophrase “recipientstheconsequence, legislature
APTD are in facilitiesrecipientsto denote OAA and whonursing homes”

facilities. Thenursingasby programcertified the federal Medicaid
hand, the to whophrase recipientsother ask us to limiton thepetitioners,

1(e)homes, 151:2, (2005), paythatnursingin see RSAare State-licensed
2006).assessment, (Supp.see RSA ch. 84-Cfacility qualitythe nursing

reasonable, 167:18-b, I, anare RSA containsBecause both interpretations
the statute itself to determinebeyondthat us to lookambiguity requires

(2006).186, 187Winkler, 154 N.H.In Matter Baker &meaning. theits of
that,matter, thenotwithstanding petitioners’we notepreliminaryAs a

facilities asanythe DHHS has not licensedsuggestion contrary,to
forhomes, statutorythere is no licensure classificationbecausenursing

151:2, I, for sixrequires licensingRSAperhomes se.nursing
(1) or healthhospitalsfacilities: and infirmariesclassifications of health

(2)institutions; home health careeducationalbyservices maintained
(3) byoperatedor collection stationscertain laboratoriesproviders;

(4)laboratories; outpatient... as an rehabilitationoperating“[facilities
center,center, medical careclinic, hospice, emergencyambulatory surgical

center, center, othercenter, ordialysis birthingor walk-in caredrop-in
illness, deformity,injurycare associated withentity where health

(5) caredisability provided”;is residentialinfirmity, physicalor other
(6) “residential carefacilities; regardcare facilities. With todayand adult

facilities shallfacilities,” that homes orprovides “[s]uchthe statute
homes, facilities, restinclude, to, sheltered carenursingbut not be limited

homes,homes, facilities, anyand care or otherresidential care board
location, named, operatedor orpublicly privatelyhowever whether owned

1(e).151:2, But while home” is listed as a“nursingor not.” RSAprofitfor
facility,”care it is notkind of that as a “residentialfacility qualifies

home-,nursinglicensed as aany facilityaccurate to that issay particular
kinds ofstatute, homes, varietya of otheralongunder the withnursing

acare facilities. We understand thatfacilities, are licensed as residential
facility categoryof “healthlistingof health facilities administrationbureau

but that administrative“nursing,”includes a code labeledseparatecodes”
statutoryseparatemake home” a“nursingis insufficient tocategorization

topetitioners’ requestwe decline theAccordingly,licensure classification.
bylicensed theonlyhomes” to include facilities“nursingdefine the term

homes, statutoryis no suchsimplybecause therenursingState as
of licensure.classification
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the termRSA 167:18-bdoes not defineacknowledge,As the petitioners
however, hassay, legislatureThat is not to that the never“nursing home.”

1969, legislature adoptedin the two differentcontrary,done so. To the
Licensing,”In “An Act Relative to“nursing Hospitaldefinitions of home.”

facility“‘[n]ursing any subjectmean[]definedlegislature [h]ome’ [to]the
operated expresslicense which is maintained and for theto hereunder

continuing persons.”care for more than tenpurpose providing nursingof
added), 1979,1969, Laws 399:3.Because(emphasis repealed byLaws 379:2

(1964),other than amend RSA 151 thechapter nothing chapter379 did
must, facility subjectterm “hereunder” refer to a to licensenecessarily,

session,under RSA 151. Also the 1969 in “Anchapter during legislative
Act to the ofLicensing Registration NursingRelative and Home

“Administrators,” the legislature ‘[n]ursing anydefined home’ [to] mean[]
facility,institution or whether orproprietary non-proprietary, defined as a

151,nursing licensinghome for to RSApurposes pursuant or the
or asequivalent facility by secretarythe the Unitedfacilities defined of

Heath, 1969,States EducationDepartment and Laws 459:1of Welfare.”
added).(emphasis While the former definition eventually repealed,was

both were in effect in 1973 when the provision now denominated as RSA
167:18-b, I, adopted,was first and both thesupport commissioner’s
position.

For part, pointedits the trial court to a definition of “nursing home or
facility” from the establishingstatute the certificate of process,need see

151-C:2, (2005),RSA XXVI logical 167:18-b,and found it to RSAinterpret
I, in However,of the inlight requirements set out RSA 151-C:4. unlike

1969,either of the two definitions from the of “nursingdefinition home or
151-C:2,facility” in RSA XXVI—which adoptedwas first in 1985 and

insubsequently regardamended 1995—is silent with to licensing.
itConsequently, is of little assistance in theanswering question before us.

Similarly unavailing is the reliance the factpetitioners’ upon that Crotched
assessment;Mountain does not thepay nursing facility quality RSA

84:C, fee,chapter 2003,which imposes that was enacted in which
demonstrates that of thepayment assessment established thatby statute
could not have inplayed any part the legislature’s understanding of the

“nursingterm home” in 1973. Accordingly, we turn to the two statutory
1973,definitions of home” that were in in“nursing effect when the

legislature used the phrase “recipientsfirst who are in innursing homes”
167:18-b,RSA I.

The was,definition from 379chapter provided nursingthat a home
among things, facilityother a tosubject chapterlicense under RSA 151.
Chapter require379 did not a home tonursing subjectbe to license as a

facility, onlyresidential care that it be tosubject license under the
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because, unlike RSAtoday,statute. That is whengeneral hospital licensing
151:2, I, of that requireidentifies six classifications facilitiesspecifically

classifications,based thoselicensing uponlicensure and establishes fees
(2005), of RSA 151 in force in 1973 hadchaptersee RSA 151:5 the version

licensing any “hospitalIt ofonly single requireda licensure classification.
residence, home,institution, or other orbuilding, private placeor other

thereof, RSA 151:2however named” that certain services.part provided
(1977). licensinginclude a schedule ofclassification-specificIt also did not

167:18-b, I,words, RSA was first there wasadopted,fees. In other when
facilities, much less ano licensure classification for residential care

Thus, there is no evidence annursing supportingclassification for homes.
intended to limit the term homes”legislature “nursinginference that the

167:18-b, I, licensed the State as residentialbyin RSA to those facilities
statutoryBecause there was nonursing separatecare facilities or homes.

I,1973, 167:18-b,for homes in when RSAnursinglicensure classification
in 379 does not“nursing chapterwas first the definition of home”adopted,

that term.impose uponthe limitation the ask us tosupport petitioners
evenpositionThe from 459 favors the commissioner’schapterdefinition

definition of home” includes both facilitiesstrongly. “nursingmore That
of State and “thepurposes licensingdefined as homes for thenursing

the of the Statesby secretary... facilities as defined Unitedequivalent
1969,Health, 459:1. Asof Education and Welfare.” LawsDepartment
167:18-b,I,1969, of theyears adoptionas four before the initial RSAearly

had an interest in andrecognized governmentthat the federallegislature
facilities.evaluating nursingforprocedures

the context in the the termFinally, legislaturewe turn to which used
167:18-b, Insurance,in I. See Home 154 N.H. at 479.“nursing home” RSA

statutoryto have been aware of thelegislature presumedThe must be
facilities, phrasehealth care it did not use thelicensing regime yetfor

sure, it the phrase“State licensed homes.” To be also did not usenursing
167:18-b, I, itself,homes,” thenursingcertified but within RSA“federally

in the servicesparticipation fundingfederallegislature plainly recognized
167:18-b, I,balance, a awordingat issue. On the of RSA as whole favors

certificationconstruction of the term home” based federal“nursing upon
licensure.standards rather than State

“nursingIn definitions of home” in forcelight statutoryof the two
167:18-b,I, our“nursingused the term home” in RSAlegislaturewhen the

statutoryin the context of the overallto construe statutesobligation
Assoc., 574,scheme, 154 N.H. at and ourGuarantysee N.H. Ins.

in the context of the statute as astatutory languageto construeobligation
479,whole, Insurance, 154 at we conclude that thesee Home N.H.
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intend, home,”the term to limit thelegislature by using “nursingdid not
167:18-b, I, into OAA and APTDapplicability recipientsof RSA

as residential care facilities.byinstitutions licensed DHHS
supported by subsequent legislativeOur conclusion is further

of,that continue the of State and reliancepattern recognitionenactments
nursing example,federal certification of homes. For the statuteupon,

to the of residential care facilities to evaluate thepertaining obligation
needs of their defers to federal when facilities areresidents standards
certified and XIX of Social Act. See RSASecurityunder Titles XVIII the

2006). (2005),151:5-a, I under(Supp. And RSA 151:5-b facilities certified
XIX fromexemptunder Titles XVIII and are “deemed licensed” and are

inspections.annual

upon foregoing, “nursingBased the we hold that the term home”
167:18-b,I,in RSA theany bymeans institution certified federal Medicaid

to But that not the end of theprogram provide nursing facility services. is
XIX,matter. Title it possible providing inpatientUnder is for facilities

services,to 42hospital provide nursing facilityservices also see U.S.C.A.
1396r(a) (West 2003),1396l,§§ specterwhich raises the of the counties

billed, 167:18-b,I,being under RSA for other than nursing facilityservices
services, However,as inpatient hospital nursingsuch services. when
facility providedservices are in the costs for such musthospitals, services
be in line the paid nursingwith rates for similar services at facilities. See

Thus,§42 definingU.S.C.A. 1396/. the term home” to include“nursing
facilities assuch Crotched Mountain does not mean that the counties will

obligatedbe to half thepay inpatient hospitalnon-federal share of
services, 1396d(a)(1)(West42 2007),§see U.S.C.A. 2003 & Supp. onlybut
half the non-federal nursing facilityshare of services in Crotchedprovided
Mountain and the other housingfacilities OAA and APTD forrecipients

clear,whom the counties were To point perfectlybilled. make that we
phraseconstrue the who are in“recipients nursing homes” to mean OAA

APTD recipientsand receiving nursing facilityMedicaid-funded services
in institutions certified theby programMedicaid to suchprovide sexvices.
To the extent the trial phrasecourt construed that its orderdifferently, is
vacated.

Based ourupon “recipientsconstruction of who are in nursing
homes,” the petitioners are not entitled to a matterjudgment as of law
that DHHS exceeded its statutory authority by issuing the disputed
billings. theAccordingly, grant summary judgmenttrial court’s of to the

on theirpetitioners claim that the DHHS violated the Statebillings
167:18-b, I,Constitution by violating RSA is vacated. theNecessarily,

remedy awarded the counties is also vacated.
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theBecause, any remedyare not entitled to onat this the countiespoint,
decline to determine whetherunlawfully,were wetheyclaim that billed

credit futureagainst billings—the trial court—aremedy imposed bythe
immunity.sovereignviolates the doctrine of

IV

summarythe motion forobjection petitioners’In his tosupplemental
if were notthat even the countiesarguedthe commissionerjudgment,
of the servicesdisputedthe share of the costliable for half non-federal

167:18-b,I, half the of those serviceswere for coststheyunder RSA liable
of thatNotwithstanding untimely presentationtheunder RSA 167:18-a.

it, otherrejected ruling, amongtrial court considered butargument, the
not reimbursement for medicalthat RSA 167:18-a tothings, pertains

to OAA and APTDpaymentsto reimbursement for cashservices but
recipients.

in“recipientsof the who arephraseour constructionuponBased
ofhomes,” coveragethat would fall outside theonlythe servicesnursing

if,”167:18-b, the commissioner’s “even would befallingRSA thus within
as servicesqualify nursing facilitymedical services that do not and/or

toby governmentin not certified the federalfacilitiesprovidedservices
the recordsummary judgmentservices. Becauseprovide nursing facility

services,have been billed for suchanynot indicate that the countiesdoes
RSA 167:18-argument regardingdecline to address the commissioner’swe

a.

V

the that thepetitioners arguedfor summary judgment,In their motion
theuponan unconstitutional unfunded mandateimposedcommissioner

$62,109,886.56 2004,yearthem for fiscal whichcounties when DHHS billed
RSA$2,109,886.56 cap bythan the million establishedwas more $60

IV(a). further that the counties167:18-b, The trial court and ruledagreed,
to of thethey pay any disputedtheir when declinedrightswere within

the extent the trial court$2,109,886.56. arguesThe commissioner that to
billed, thegrossterm to mean the amount before“billings”construed the

offsets, it erred. toadjustments, Accordingcredits oranyofapplication
commissioner, the would lead to an absurdreadingsuch a of statutethe

cap,to be counted toward thebecause it would allow erroneous billsresult
towhen a corrected bill was sent outcountingand would allow for double

addition, nowIn while the commissioneran erroneous one.replace
167:18-b,RSA IIIbythe million credit establishedconcedes that $2

topayment obligationthe on the counties’ actual 2004capreduced $58
thewas erroneous becausemillion, rulinghe contends that the trial court’s
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evidence, madeand the trial court neverpresented anyneverpetitioners
toactually obligatedthe counties wereregarding how muchany findings,

in 2004.pay
DHHSreimbursingforlimiting county liabilityThe statutory provisions

innursing provide, pertinent part:for services

$2,000,000an credit ofaggregateIII. The counties shall have
for each fiscal yearamounts due under this sectionagainst

1, shallJuly paragraph1998.... The credit under thisbeginning
IV.obligation paragraphreduce the of the counties under

to thisbillings by pursuantIV. The total all counties made
determined to receivepersons eligiblesection for who have been

not exceed 50 of the non-nursing facility percentservices shall
the medicaidlong-term spendingfederal share of combined care

in theobligatedfor which the counties are and no instance shall
billings period year,for the 12-month of the state fiscal dated

1,2004 30,2007between and June exceed:July
(a) $60,000,000.State fiscal year 2004—

RSA 167:18-b.
167:18-b,with his to thechallenge ruling regardingAs trial court’s RSA

I, the does not the trial court’s determination that acommissioner contest
IV(a)167:18-b,in excess of the amount RSA be anbilling byallowed would

Therefore,unconstitutional unfunded noagain expressmandate. we
instead,but,that of the trial court’sopinion regarding aspect ruling

confine ourselves the raised thestatutory arguments by parties.to
167:18-b, 167:18-b,the RSA III andRegarding interplay between RSA

IV(a), there to be no RSAappears disagreement; agreeboth sides that
167:18-b, III reduced the aggregatecounties’ 2004 reimbursement

fromobligation rulingmillion to million. We affirm the trial court’s$60 $58
to that effect.

We reach a different result with to the trialregard court’s determination
that the counties were within their notrights pay any disputedto of the
$2,109,886.56.It is undisputed that DHHS submitted bills to the counties

$62,109,886.56for 2004 and that thetotaling paycounties refused to
$2,109,886.56. However, the record indicate thedoes not how much

2004,actuallycounties did reimburse DHHS for and there still remains a
issue: whether the termlegal “billings” applies only gross billings,to

credits, offsets,before any adjustmentsor are made. The commissioner
legalconcedes that it is unclear whether the trial court reached such a

conclusion, so,but asks us to determine that if it did it erred. notWe will
apass upon legal ruling may maythat or not have been made the trialby
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court, remand, to address this issuecourt, uponthe trialencouragebut we
necessary.to the extent

in in andpart; part;vacatedAffirmed
remanded.

Galway JJ.,Dalianis, Hicks,Duggan, and concurred.
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