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(StevenParodi, PLLC,Jordan, Maynardof L.and NashuaMaynard
for theorally), respondent.on the brief and

(Jill Desrochers, on theAyotte, attorney attorney,A. A.Kelly general
and for the State.orally),memorandum of law

the ofHICKS, juvenile, appealsJ. of an order therespondent,The father
J.)(Patten, parentalhisHillsborough County terminatingProbate Court

findingto acorrect conditions that had led ofpriorfor failure torights
2006).(2002 170-C:5,& See RSAchapter Supp.under RSA 169-Cneglect

(2002).III We affirm.
court inby appearfound the trial or thefollowingThe facts were either

20,1998. 9,onjuvenile May Septemberbefore The was bom Onrecord us.
Children,1998, for Youth and FamiliesHampshirethe New Division

(DCYF) for the motherneglect against juvenile’s allegingfiled a petition
“likely to additionaljuvenile dangerthe in imminent and sufferthat was

to abuse alcohol.” As adue the mother’s “continued ofimpairment”serious
a heresult, juvenile placed familythe was with foster with whom has

13,1998.remained since October
the and neglect proceedingshas been in abuserespondentThe involved

theinception. reporteddistrict their His concerns aboutin the court since
neglectin to the andwere recounted the affidavit abusesupportingmother

at on Foradjudicatory hearing petition.and he thepetition, appeared the
DCYF,mother,neglect the atyears finding againstsix after the ofsome

made efforts tohearings, repeatedthe court’s behest at numerous review
custodycould assume full ofrespondentfoster conditions under which the

formsprovidedthe was with variousjuvenile. example, respondentthe For
assistance, and He wasincluding parent aides home based services.of

classes,in maintainparenting appropriate housing,to participateordered
sober, poor... hiscounselingand continue “to addressremain

his parentingand abilities.”interpersonal skills
a concernprimaryThe skills” wererespondent’s “poor interpersonal

to a court-proceedings. Accordingandthroughout neglectthe abuse
evaluation, “has anrespondent historythe extensivepsychologicalordered
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of mental illness with an ofarray diagnoses assigned over the years:
Disorder,Bipolar Mixed Personality histrionic,Disorder with paranoid,

narcissistic, traits,dependant, borderline AnxietyGeneralizedand/or
Disorder, andDepression, provisional diagnosisa of Schizo-affective

J.){Howorth,Disorder.” The Nashua District Court noted that a “feature
respondent’sof personality][the disorder is a inabilitymarked to avoid

hostile and intimidating behavior when personsconfronted with and
situations which he regards beingas non-supportive.”

19, 2000, J.)On December the (Howorth,District Court established a
“provisional permanency ofplan reunification” of the juvenile with the
respondent. 2003,priorSometime to April the respondent sought legal and
physical custody through a “Bill F.” proceeding in the Nashua District

F.,Court. See In (2000);re Bill 145 N.H. 267 see also RSA 169-C:19-e
(2002). J.)The District Court {Leary, found that the respondent was “not
fit to assume full ofcustody his son at this time.”

Nevertheless, reunification of the respondent and the juvenile remained
goal 16,the through at least July behavior,2003. The respondent’s

however, continued to be problematic. Orders from a post-permanency
review hearing J.)before the District Court (Leary, noted that “[r]eports

DCYF, [(Courtfrom CASA Appointed Advocates)],Special and SNHS
[(Southern Services)]New Hampshire document ongoing and repeated
incidents of inappropriate and threatening actions by respondent].”[the
These actions apparently included “telling a worker at SNHS that ‘he [the
respondent] could onebe of those people you hear onabout of a rooftop
shooting people.’”

9, 2004,On July J.)the District Court {Leary, entered a permanency
order finding the respondent “unfit to perform parentalthe duties
required provideto for the financial and supportemotional for [the
juvenile].” The opinedcourt that on“[b]ased the history of [the
respondent’s] behavior, and the nature of diagnosis,his it is highly unlikely
that this behavior will inchange the 4, 2004,future.” On October the

J.)District Court (Leary, ordered that DCYF longerwas no required to
make reasonable efforts toward reunification between the juvenile and
either parent and authorized DCYF to initiate the termination of parental
rights.

The probate court terminated the respondent’s parental rights on
3, 2006,August finding beyond a that,reasonable doubt “after a offinding

child neglect 169-C,under RSA [the respondent] has failed to correct the
conditions that to the finding[led] of neglect, months,within 12 indeed,
within 6 years, of that finding, despite reasonable efforts under the
direction of the district court to rectify the conditions.”
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(1) that the trial court impermissiblyappeal, respondent argues:On the
170-C:5,under RSAterminating parental rightsfortheexpanded grounds

andIII, process equalhis and federal dueviolating statethereby
establish,(2) was insufficient evidence toand that thereprotection rights;

correctdoubt, the had failed torespondenta thatbeyond reasonable
neglect.conditions of

a theparent’s rights,the termination ofmay“Before a court order
afor terminationstatutory ground beyondmust aprovepetitioning party

(2004).2003-195, 644,150 N.H. 648In re Juvenilereasonable doubt.”
petition against respondent,in the thestatutory ground allegedtheUnder

to asubsequentwhenmay parents,“[t]hebe terminatedparental rights
169-C,or under RSA have failed to correctfinding of child abuseneglect

finding12 thefindingto a within months ofleadingthe conditions such
tothe direction of the courtefforts under districtdespite reasonable

170-C:5,III. Once the court has foundprobatethe conditions.” RSArectify
satisfied, “it must thenproofburden of to bepetitioning party’sthe

in the Juveniletermination is child’s best interest.”consider whether
2003-195,150 not the decreeprobateat 648. “We will disturb court’sN.H.

or as a matterby plainlyit is the evidence erroneousunsupportedunless
of law.” Id.

the“the trialrespondent argues improperly expandedThe that court
oftheoryof 170-C:5 to accommodate astatutory RSAdefinitions

the statute.” He contendsrights bytermination of not authorizedparental
theorythe State’s the districterroneously accepted tyingthat the court

hearing,F. of the unfitnessfinding, respondent’sat the Billpriorcourt’s
creatingof theallegations neglect,of a failure to correct conditions as“to

Weparental rights. disagree.to terminate” hisbasis

the parental rightsThe for termination of respondent’spetition
169-C:19-e, byrespondent]to RSA was foundalleged “[p]ursuant [thethat

fit to full ofcustody [theCourt ... not assumethe Nashua District
stated, however, that forclearly groundThe thejuvenile].” petition

to RSAneglect pursuantfailure to correct conditions oftermination was
170-C:5, that it theclearlyThe court also ruled did not baseprobateIII.

the of theupon outcomerespondent’s parental rightstermination of the
Rather, theF. court stated:hearing.Bill

byfound the districtactions and inactionsrespondent’s][The
169-C:19-e,on fitness under RSAquestioncourt in its orders the

theorder to terminationhearing leading... and permanencythe
... facts asparental rights proceedings presentedof are

evidence, for a determinationamong presented,other evidence
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ultimatelythat failed to correct therespondent][the conditions of
neglect suffered,that juvenile] likelyand would continue to[the
suffer because of those failures.

agree.We The court heard number oftestimony from a witnesses over
dayssix of It recounted orders ofhearing. priornumerous the district

throughout six-yearcourt the abusehistory of the and neglect
proceedings, as well as the child andimpact guardianassessment CASA’s

report.ad litem We conclude that the did nottrial court use the district
prior finding hearingcourt’s of unfitness at the F. as “the toBill basis

terminate” the respondent’s parental rights.
respondentThe also that theargues erroneouslytrial court “expanded

statutorythe definitions of RSA 170-0:5” by concluding that the neglect
by alcoholism,suffered the not hisjuvenile was mother’s but the actual and

offers,wellpotential impairment being.of his He as theevidence that
read the statutory languagecourt more “than abroadly readingliteral
indicate,” followingwould the statement by the trial court: not the“[I]t is

the neglect. Rather,[mother’s] alcoholism that is thestatutory it is
likelihood of or impairment emotional,actual serious physical,of the child’s
and mental well are thebeing neglectthat conditions of bethat must

and inrepaired corrected the district court process.”
169-C:3, (2002)RSA XIX defines child” to“[n]eglected include a child:

(b) control,Who is parentalwithout proper subsistence,care or
law,education as required by or other or controlcare necessary

mental,physical, health,for his or emotional when it is
established that his health has suffered or very likelyis to suffer
serious impairment....

The trial court accurately interpreted and the statute.applied
The respondent further contends that his parental rights not bemay

170-C:5, III,terminated under RSA with dueconsistently process, where
he “had atnothing all to do with the underlying factors that caused his son

broughtto be within protectivethe umbrella of RSA 169-C proceedings”
and theboth district probateand courts expressly found that he neither

nor neglectedabused his son. The respondent’s argument longhas been
H.,by (1985),foreclosed In re Tricia 126 N.H. in418 which we held that

IIIsubsection of RSA 170-C:5

does not provide parentthat a must have been the named
respondent in chapteran RSA neglect169-C proceeding before
that parent’s can berights terminated. It ratherrequires that the

inparent “failedquestion have to correct the conditions leading



6

[now, finding,”thea within 18 months offinding 12]to such
rectifythe court’s to conditions.district effortsdespite

422.Id. at
in is of the second duedispositive respondent’sTricia H.Our decision

minimum, processcontends a dueprocess argument. “[a]tHe that
triggera fair notice of conduct that will itsgivethat statuterequires

170-C:5, IIIreadingthat a RSA would beparentandapplication,” argues
only bybe terminated “hisrightsthat his couldparentalled to believe

in, helpto alleviate the situation thatdangerousor refusalparticipation
in in Hecustodychild foster the first instance.”placedcaused his to be

from in we“distinctly priorthat this is different” cases whichasserts case
“non-offending” parent’s rightsthe of a parentalhave terminationupheld

the thoseapplying [in cases]because “the constitutional basis for statute
the in theby underlying neglectknowing participation parentwas a and/or

actual,in of underlyinga refusal the correction theknowing participateto
neglect.”ofconditions

however, theabove, originalnot the ofalthough subjectAs noted
participanta in thepetition, respondent knowingthe has beenneglect

such, he wasbeginning.from the As underneglect proceedingsabuse and
his ininterpersonal therapy.orders “address skills”continuing poorto

Nevertheless, problems repeatedlywith his behavior were noted
andhistory neglect proceedingsthe of the abuse andthroughout six-year

on this Asat times to be with orders issue.noncomplianthe was found
evaluation, the “lostpsychological respondentin the court-orderednoted

a of and as a result of hisagencies professionalsthe of” numbersupport
behavior,and difficult thepoor interpersonal resulting includingskills

Parents Teachers of the ParentProgramNH asfollowing providers:
Center; Hampshire (apparentlyInformation Southern New Services

their aide program, transportationat different timesalienating parent
service, juvenile’sthe pediatrician;and fuel assistance program);

Services; and or more of theFamilyand oneFamilystrength; Child
juvenile’s schools.

II., innot see as different” from Trida which“distinctlyWe do this case
a topartyknew of the became“actually neglect proceedings,the father
theHospital,his from New rebuffed effortsupon Hampshirethem release

in the ofamelioratingto involve him conditionsof the welfare division
responsiblehim ahelpand refused treatment offered to to becomeneglect,

2003-195,H., 423;N.H. at also In re Juvenile 150parent.” Tricia 126 see
(2004) (‘Where644, thecooperate649-50 the refused to withparentsN.H.

theirfollow with recommendations andproviders throughservice and
instructions, as in theparental rightstermination of bestupheldwe have
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child.”).interest of We evidence in H. “more thanthe found that Trida
170-C:5,sufficient” to the RSA III and ruled that itrequirementsmeet of

IT.,anyno basis to issue of due“provide[d] process.”colorable raise Trida
similarly126N.H. at 423.We conclude here.

thatThe next the trialrespondent argues erroneouslycourt
conflated two and distinct for termination ofseparate grounds parental

170-C:5,rights: neglectfailure to correct of under RSA III andconditions
an based illness or disorderinability parent uponto mental mental under

(2002).170-C:5,RSA We Thedisagree.IV basis for termination of the
therespondent’s parental rights, byas stated trial court was:

failure, arespondent’s] year period,[the over seven to
ofsufficiently neglect,correct ... conditions by becomingnot

consistently juvenile’s]able to meet all of andneeds avoid[the
the risk of harm or theimpairment physical,of child’s emotional
and mental andhealth well while under the ofbeing, direction the
district process.court

sure,To be respondent’sthe mental illness presumably contributed to his
failure to theremedy neglect,conditions of but the statute makes no
exceptions for failures 170-C:5,attributable to mental illness. See RSA III.
To respondentthe extent the attempting equalis to raise an protection
challenge, he to the indevelop argumentfails his brief weand therefore
need not AMSCO, 28,40 (2005).address it. See Ins. Co.v. 153 N.H.Gulf

Finally, the respondent contends that the evidence is insufficient to
support of parental rights.termination his He that heargues “has
complied with skills,torequests] improve parenting to abstain from
alcohol, and to have his own mental health needs addressed.”
Nevertheless, the record amply supports the conclusion that the
respondent’s abilitiesparenting remained incurably deficient.

As the 9,2004:district court stated in permanencya order Julydated

It is tounnecessary again review all of the situationsmany
when respondent] has[the acted to hisinappropriately, son’s
peril. Suffice it to say behavior,[thethat due to respondent’s]
physicians’ offices have taken the step ofextraordinary
prohibiting respondent] coming[the from into the office and have
terminated care for his son. Social service agencies that
provide[d] care and financial resources for respondent][the and

juvenile][the have terminated assistance and himprohibited
from their premises.entering
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it the todistrict court noted that when allowedSimilarly, respondentthe
son make relatedat which to enroll his and “to allchoose the school

education[,]... Thefor his outcome... was disastrous.arrangements [t]he
school of hisbeing expelledended with his son from becausesituation

restrainingand a order prohibitingfather’s the school requestedbehavior
incampus.”back on We also note thatcomingfromrespondent][the

the ofjuvenilethe and immediate detriment toaddition to obvious
services,continuity necessaryof and of in the districtlackinterruption

negativelythe behavior could affectrespondent’scourt found that hostile
unacceptablein his father’s behavior.mighthim that he model

The evaluation also seriouspsychological “raise[d]court-ordered
the abilities:respondent’s parentingconcerns” about

of well asparenting byobserved others as observedpatternsThe
parenta who thethe evaluation are consistent with lacksduring

to meet his child’s Onshapeto his behavior needs.capacity
occasions, respondent’s] decisions about [his son]numerous [the

regardlesshis immediate narcissistic needsbyhave been driven
of onimpact juvenile]their [the

evidence, that theprobateAfter the the court concludedreviewing
“in thejuvenile neglectlimitations left the same conditions ofrespondent’s

court”;this in thethat he at the onset of case districtexperiencingwas
care,him anda “able to with the comfortnamely, parent providewithout

to all of his emotional and mental healthnecessary physical,control meet
Theneeds, of to his wellcausing grave impairment being.”a riskwithout

doubt,found, respondenta that the hadbeyondcourt therefore reasonable
neglectthe that led to a of under RSAfindingfailed to correct conditions

We conclude that the evidence that determination.chapter supports169-C.
Moreover, juvenilethe evidence in the record of detriment to the due to

parenting supportsin the behavior and abilitiesshortcomings respondent’s
of in therespondent’s rightsthe conclusion that termination the isparental

juvenile’s best interest.

Affirmed.

C.J., Duggan, concurred; Dalianis,Broderick, J., J.,and concurred
specially.

J., I theDALIANIS, majority’sWhile concur inconcurring specially.
the theunder our deferential standard of review law andopinion because

it, me. hasrecord the in this case trouble The childsupport proceedings
13,his 1998. thefamilywith foster since October Underlivingbeen

(ASFA), heAct of 1997 was entitledAdoptionFederal and Safe Families
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12 after that date. 42permanency hearingto a “no later than months”
675(5)(c) 2007). shows, however, the§U.S.C.A. The record that(Supp.

19, 2000, morehearingcourt did not hold a until Decemberpermanency
yearsthan two later.

that the district court established aFollowing hearing, “'provisional
reunifying Although, throughfor the father and his son.permanency plan”

years,the the court found that the father did not with thisensuing comply
another, permittedfor one reason or it theprovisional permanency plan

reunifyeffort to the father and son to continue. the courtSpecifically,
15, 2001, Augustfound that the father was not in at thecompliance May

21, 2001, 13, 2001, 23, 2002, 24, 16,November June 2002 andJanuary July
2003 review but ordered the topost-permanency hearings, still State
continue efforts to the father and son. The court even entered areunify

9, 2004, “unfit,” but,new order onpermanency July that found the father
nonetheless, the for reunification in The courtkept permanency plan place.

2004,did not thechange permanency plan nearly yearsuntil October four
after the provisional plan to reunite father and son had been approved.

I that inleavingbelieve the father and son forlegal uncertainty four
years is indefensible. Children permanentneed and deserve living
arrangements. This is the ASFAwhy requires permanencya hearing

State,within twelve months of the child’s into fosterentry care. See DYFS
(N.J.S.A., 244, 250 2005).v. 908A.2d Super. Ct. Ch. Div. “If the parents do

not show that they provide adequateare able to care of their child after
(1)that one time theyear period, governmentfederal has mandated that

the permanency,child deserves either through termination of the parents’
rights subsequentand or inadoption, through placement permanent foster

L.C.,care.” CS00-04212,Division ServicesFamily v. No. 2002 WLof
(Del. 2002)1932501, 17,at *2 Fam. Ct. Jan. “The(unpublished opinion).

philosophy behind ASFA is that it unfair for ais child to be held in limbo
(1)periodfor a of much than onelonger year.” Id.

view,In my child,thepreventing biologicalthe father theand foster
parents havingfrom a resolution of this case for approximately yearsfour

father,is also unfair. This is soparticularly since the as the courtdistrict
2002,found in January was an and“eager parent,”devoted who “applied

himself parentingto learn skills so as to better care for his son.” In ofspite
efforts,the father’s it longwas since that heapparent would not be able to

He,safely care for his son. sonhis and the foster shouldparents have been
informed of that long ASFA,conclusion before now. In Ikeeping with the
believe that the needs of all concerned would have been better served had
the district changedcourt the permanency plan from reunification either
to permanent foster care or termination of parental rights within a
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permanency-the provisionalafter it approvedof timeperiodreasonable
plan.

Merrimack
2006-859No.
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