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then,permit,excavations that do not arequire consistent our holdingwith
Whitcomb,in Arthur they However,would be preempted. the ordinance

itexpressly provides “applies]that to commercialsolely excavations over
which the Planning Board has underauthority RSA 155-E. Excavation for
a personalland-owner’s use of onmaterial the same land where it is
excavated, as well as those excavations exempted permitsfrom under RSA

:2-a,155-E:2 and exempt Thus,are from regulations.” bythese its own
terms, the applies onlyordinance to excavations arequiring permit. By
limiting way,itself in snugly scopethis the ordinance fits within the of
permissible regulation undermunicipal RSA 155-E. It thatchapter follows
the stringent requirementsmore set theforth in ordinance notare
preempted the superior contraryand court erred in areaching conclusion.

III. Conclusion

reasons,the foregoingFor we conclude that RSA 155-Echapter
authorizes municipalities, in the context of excavations that arequire

topermit, impose regulations more stringent than those contained in the
statute. The Town’s ordinance does just that and is therefore not
preempted.

Reversed and remanded.

GalwayC.J.,Broderick, Dalianis, Hicks, JJ.,and and concurred.
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(Nicholas Co'd, attorneyattorney generalA. assistantKelly Ayotte,
fororally),on the brief and the State.general,

defender, Concord,Brooks,T. of on the briefappellateassistantJames
orally,and for the defendant.

DUGGAN, from two of theinterlocutory appeal rulingsJ. This is an
J.), toone a motion statements(Groff, granting suppressCourtSuperior

defendant, grantingthe hisJeremy Jennings, and otherbyfiled the
Sup.See R. 8. Weto sexual assault indictments. Ct.motion dismiss two

in in and remand.part, part,affirm reverse

SuppressionI.

testimonycourt heardhearing duringa which thesuppressionAfter
defendant, thewitnesses, the court foundincludingfrom theseveral

2005, of the15, Raymond JacksonSergeantOn Marchfollowing facts:
minor,H.J., concerningaspokeMilford Police withDepartment

father, defendant, sexuallyhad her. Theher the assaultedallegations that
arrivingbethat defendant would atfollowing Jackson learned theday,

residence”)(“thein toHudson3:30 at 17 Cedar Streetapproximately p.m.
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Jackson,up meeting,his children. a Lieutenantpick During AveryWilliam
and Detective of theMatthew Keller Hudson Police andDepartment,

County RogerAssistant Chadwick decided andAttorney that Jackson
atapproachKeller would the defendant the residence and to him totry get
such,with them As itspeak “voluntarily.” was determined that the

bedefendant would not read his Miranda rights.
Jackson and Keller drove to the residence in an unmarked cruiserpolice

positionedand themselves on a side street fromacross the residence.
AveryLieutenant and Chadwick parked approximately awayfour houses

the ofon side theopposite street.
thereafter, theShortly defendant arrived in a truck andpick-up parked

in the driveway. pulled-theirJackson and Keller cruiser to theup, parked
driveway,of the out thegotside and of vehicle. The out ofgotdefendant

defendant, himself,his truck. Jackson approached the identified and
displayed his while thebadge, Keller remained at cruiser. Jackson told the

thatdefendant he would like him to come to the policeHudson station so
that he could him questions.some Jackson told the defendant that “itask

voluntary”was as to whether to policewent the station. The defendanthe
whyasked Jackson wanted to with him.speak Jackson that hereplied

moment,could thatexplainnot at but that it had withto do the welfare of
the defendant’s children. The defendant then inquired about where his
children theywere and Jackson indicated that a place.”were in “safe The
defendant that thought requiredtestified he he was goto with Jackson.

The defendant twice Jackson if he could toasked follow him the police
in hisstation truck. Both times Jackson itreplied that would be better if

inthe defendant went the policeunmarked cruiser with himself and Keller.
truck,He instructed the offdefendant to turn his leave both of his cellular

intelephones the.truck, keystake the out and lock Thethe doors.
complied.defendant then tookJackson the defendant’s andkeystruck

them togave Keller. Jackson testified that throughout this interaction the
appeareddefendant calm agreeable.and was

Subsequently, Keller patdownconducted a search of the defendant and
him to allasked remove of the in pockets.items his theFollowing patdown,

Keller ofreturned all the items to the defendant for the theexcept keys to
truck. Keller then the door theopened to toldpolice cruiser andunmarked
the,defendant hethat take thecould front seat and inJackson would sit
the back. Keller and Jackson then the defendant thetransported to
Hudson police station.

Upon police station,at the the cruiser entered the thegaragearrival and
door closed behind it. openedKeller the cruiser door for the defendant and
escorted him directly room,to smalla interview containing squareone
table and three Throughout interview,chairs. the the in adefendant sat
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it wasinitially open,door wasAlthoughthe door. thechair across from
throughout the interview.closed

heHe testified thatfrom the defendant.sat in a chair acrossJackson
was to leavewas not under arrest and freethe that heinformed defendant

However, that was no evidencejudgethe trial found “thereat time.any
this to true.” Jackson alsobeindicating that the defendant understood

bethat the interview wouldthat he informed the defendanttestified
shortlynot on untilHowever, recording systemthe was turnedrecorded.

were notthese statementsbegan, preliminaryafter the interview so
recorded.

theif like some water andthe defendant he wouldJackson asked
questionedthen thethat he would not. Jacksondefendant replied

interview,the JacksonThroughoutH.J.’s allegations.defendant about
heand indicated thatallegationsdefendant with H.J.’sconfronted the

interview, incriminatingthe defendant madeDuringthem. thebelieved
statements.

hour, the room. BeforeJackson left interviewapproximatelyAfter one
aso, “givethat if needed he couldanythinghe the defendant hedoing told

he bethat wouldthe door. He also told the defendantlittle whack” on
wanted, he could theopenthe closed but if the defendantleaving door

was not told that he could leave the room.door. The defendant
Departmentof Police then interviewedForgioneDetective the Nashua

Uponto minutes.thirty-five fortyfor approximatelythe defendant
defendant,room, Forgione “youthe the door and told theentering closed

indicated that he did.taped.”that this video is The defendantbeingknow
stated, atyou you anythen “and were told could leaveForgioneDetective

foundaffirmatively.The The trial courtrepliedtime.” defendant
statement, to be “more of an off-handedForgione’s videotaped,which was

toactuallythan an indication that the defendant was freecomment rather
anyleave at time.”

interview, butthe sat in a chair next to the defendantDuring Forgione
H.J.’s allegations,in front of the door. He confronted the defendant with

no “that inindicating something happenedthat he had doubtfrequently
Forgione.The toincriminatingdefendant made statementsNashua.”

interview, hangtold the “toForgione justAt the close of the defendant
Theleft and closed the door.Forgione then the interview roomout.”

that he the room. He wasdefendant was not advised could leave
arrested, p.m. evening,6:85and at that samesubsequently approximately

He indictedeventuallyto the Milford station.transported policewas was
on countsfive of sexual assault.

made tosuppress SergeantThe defendant moved to the statements
and the violated PartForgione, arguingJackson Detective that detectives
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I, 15 of FifthHampshireArticle the New Constitution and the and
of byFourteenth Amendments the United States Constitution subjecting

interrogation informinghim to a custodial without him his rightsof as
(1966).Arizona, 384 U.S. 436 The courtrequired by agreed.Miranda v.

thearguesOn the State that trial court’s conclusion that theappeal,
custodywas in is The thearguesdefendant erroneous. State that critical

factor in the be that the wascustody determination should defendant told
leave,at the and reminded he was free to specificallyoutset later that and

asks overturn thatfinding Forgione’sus to the trial court’s statement “and
you youwere told leave at time” was an offhand ratheranycould comment
than an actual indication that the defendant free to We agreewas leave.

eyewith the trial court we cannot “turn a athat blind toward custodial
therelationship simply police thinlybecause a veiled toattemptma[d]e

clothe the incustodytheir of defendant the of voluntariness.”language
we ruling.affirm itsAccordingly,

Constitution,first theWe address the issue under New Hampshire
Ball, 226,to federal for v.referring opinions guidance only. State 124 N.H.

(1983).231-33 “Custody entitling protectionsa defendant to Miranda
requires,formal arrest or restraint on freedom of movement of the degree

Turmel, 377,with arrest.”associated formal State v. 150 N.H. 382-83
(2003) (citation omitted). arrest,In the absence of formal we must

suspect’sdetermine whether a freedom of sufficientlymovement was
inby personcurtailed how a reasonable theconsidering suspect’s position

would thehave understood situation. Id. “The location of questioning is
not, itself, a inby maydeterminative: defendant be in hiscustody own

Johnson,home but in at acustody policenot station.” State v. 140 N.H.
(1995) omitted).573, 578 and To(quotations citations determine whether a

reasonable, person positionin the defendant’s would believe himself in
custody, totalitythe trial court should consider “the of the circumstances

encounter, includingof the ‘the suspect’s familiarity with his surroundings,
the of present,number officers whichdegree suspectthe to the was

”restrained, thephysically and interview’s andduration character.’ State
(2002)666, Graca,v. 148 N.H.Grey, 670,670 State v. 142 N.H.(quoting

(1998)).675 “Because the of requiresultimate determination ancustody
aapplication-of legal facts,standard to historical is amerelyit not factual

question a Ford, 57,but mixed of law and fact.” v.question State 144 N.H.
(1999).Thus,62 the custodywe review ultimate determination of de novo.

Id. at 63.
with the tobeginWe State’s the trial court’schallenge findings.factual

We will not overturn trialthe court’s factual tofindings relevant the
question custodyof unless they contrary weightare to the ofmanifest the
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denied,Locke, 1, (2002), 538N.H. cert. U.S. 1043v. 149 6evidence. State
(2003).

hearingof thetranscript suppressionthe the andreviewingAfter
that thedefendant’s interview we cannot conclude court’svideotape of the

In particular,of theweightto the manifest evidence.findings contraryare
Forgione’sof statementthe court’s characterization “andrespectwith to

remark, the videotapeleave” offhandwere are free to as anyou youtold
that,remark, theas well as the unlikelihoodthe nature of the inconfirms

made, it anyin it would have communicated towhich wascontext
was free leave. Just minutesactuallythat he or she topersonreasonable

room, instructed theSergeantentered the JacksonForgionebefore
the room’s door if neededhe could knock on interviewdefendant that he

was theThe of this statement that defendant couldanything. implication
this,room, the Following Forgione’sleave much less station.not the

an heas whether the defendant had at earlier time been toldquestion to
freecurrentlyfree to did not communicate that he was to leave.was leave

findings,the we turn toHaving trial court’s factual the State’supheld
not for ofcustody purposesthat the defendant was in theargument State

above, ancustodyAs noted determinations involveConstitution.
circumstances, butincluding,examination of the of the not limitedtotality

to, to thepresent, degreefactors such as the number of officers the which
restrained, character,the andinterview’s durationsuspect physicallywas

hisfamiliarity surroundings. Grey,and the with 148 N.H. at 670.suspect’s
findingsThe trial court’s order contains factual these factorsbearing upon

pertinentotherand considerations.
For with to the number ofexample, respect present,officers the trial

that two officers drove the in an carcourt found to residence unmarked
car the Oneparked driveway. approachedand the next to then the

defendant flashed while the other waited near Inbadgeand his the car.
addition, officer, byjoined county attorney,another an assistant was

in across fact thata car the street. The three officers and aparked
to meet theprosecutor certainlywent the defendant bolsters trial court’s

custody determination.
inSimilarly, although the defendant not have beenmay placed handcuffs

device,anyor similar he was restrained from on in theearly encounter.
After the asked the defendant to come to forpolice policethe station

they twice refused his to follow them to the inquestioning, request station
allowinghis own truck. Instead of him to travel Jacksonindependently,

truck,instructed him to turn off his remove the leave hiskeys, cellular
behind, andtelephones police pattedlock the doors. The also him down

his This in to v.keys. sharpand confiscated stands contrast State
123, (1989),N.H. 127Carpentier, 132 where officers provided
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convenience,transportation to the stationpolice for the defendant’s and
Carroll, 687, (1994),State v. 138 N.H. 696 where the defendant drove

police Byhimself to the station. the defendant access to his truckdenying
and phones, poliee effectively dependentthe ensured that he was upon

further or communication with the outsideany transportationthem for
world.

station,Moreover, the police policeat the continued to exert control over
the in a that limited his freedom. The defendant wasdefendant manner

thebrought throughstation a closed-door andgarageinto escorted
He indirectly to an interview was seated the chair furthest from theroom.

door and door wasthe closed.
to the fact the was awayIn addition that defendant whisked to the

station, thesurroundings policeunfamiliar of the duration and character of
suggestand that he was in custody. Duringthe interview theencounter

residence, policeat defendant’s the himencounter the informed thatinitial
welfare,to himthey speak daughter’swished with about givinghis no

indication a crime that healleged suspectedhad or was of anythat been
room, however,of thebeingWithin inside interviewminuteswrongdoing.

daughter’sthe defendant with his allegationsJackson of sexualconfronted
tellingand he was she the truth. Jacksonassault said certain was Both and

Forgione the defendant in thisrepeatedlythen confronted manner.
theCoupled bywith control exercised the from the thepolice beginning of

encounter, this indication that the believed the defendant topoliceclear be
have aguilty signaledof sexual assault would to thatpersonreasonable his

degree withof movement was curtailed to the associated formalfreedom
arrest.

Furthermore, nearlythe interviewed the defendantpolice for two hours
closed-door, confined theatmosphere Grey,in the of interview room. See

148 custodyN.H. 670 no defendant statements in(findingat where made
home);“the grandparents’of his State v. Goupil,familiar environment”

(no(2006)208,154 wherecustodyN.H. 226 interview occurred in
home,grandmother’sdefendant’s were“surroundings that both
defendant).comfortable to There was evidenceand familiar” no that

station,at theduring actuallytime the defendant was freepolicehis to
Carroll, (defendantstation. at enjoyedmove See 138 N.H. 696-97about the

interview).freedom of the stationpolice duringmovement around
Moreover, him, thepolice through questioningwhen the were defendant

arrested,was told out” and then ever“hang formallyto was without being
about, Carroll,to leave the 138allowed let alone See N.H. atmove station.

(defendant was to leave onpermitted police station two occasions after696
murder);in which he made statements inimplicatinginterviews himself

(after interview,see also 132 at 127 three-hourCarpentier, N.H. defendant
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station, work,to and defendantdrove him backpolice policeto leaveasked
later).daysarrested until tenwas-not

the defendantconcludingthat court erred in thatIn the trialarguing
the was toldthe the fact that defendantcustody, emphasizesin Statewas

that he free to leave isto A who is advised isgo. person clearlyhe was free
(“GivenSee, Locke, thein 149 N.H. at 7custody. e.g.,notordinarily

leave,free to we conclude that a reasonableadvice that he wasrepeated
he wasnot have believed thatpositionin the defendant’s wouldperson

arrest.”). Sergeantassociated formalto the withdegreerestrained
room, theinside interview he informedtestified that once theJackson

time.anyhe was free to leave atthat was not under arrest anddefendant
found, no that theHowever, as the court there was evidenceexpresslytrial
(defendant4 not inid. at informed he wasdefendant understood. See

understood).that heand was free to leave and defendant statedcustody
understand,Moreover, if he athere no evidence that even didwas

have to do so the above-givenwould felt freeperson actuallyreasonable
circumstances.described

Ultimately,times thanspeakThere are when actions louder words.
in of what was rather thanjudgedconduct should be terms done“police

Turmel,officer called it at time.” 150 N.H. at 387what the have themay
omitted).(Brock, C.J., Here, as noted above and asdissenting) (quotation

court, themany custodythe trial indicia of were andby present,found
By policenature of the interview is undeniable. the time theaccusatory

the in the interview room with both hisconfronted defendant closed-door
certaintyand their own that the accusations weredaughter’s accusations

true, persona reasonable in the would have found hispositiondefendant’s
warnings required.curtailed extent thatfreedom to the Miranda were

Thus, think it “that the could risen from hiswe defendant haveimplausible
in middlefreely escalatingseat and exited the interview room the of an

period interrogation gone along merry way, especiallyof and on his when
him,had a and itdeveloped theory directly implicatedthe detectives which

that hisquestionwas their intention to him further at aboutpoint
Dedrick, 218, (1989)State 132 223 (quotationinvolvement.” v. N.H.

(1990).omitted), denied, 1007cert. 494 U.S.

circumstances,In of the welight totalityof our discussion of the
the that even theagree Sergeantwith trial court if Jackson informed

it as he the“voluntary” policedefendant that was to whether went to
once the he couldstation and inside the interview room told defendant

time, to aanyleave at “it would be of the court thatsuggestnaive
personreasonable in the of defendant would haveposition the believed

thethat he could have declined the detectives tosimply accompanyto
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station,police and once there to have believed he would be allowed to get
up and leave.” Accordingly, we affirm the trial court’s ruling thethat

I,defendant was in forcustody purposes of Part Article 15 of the New
Hampshire Constitution and that his statements must therefore be
suppressed. Because prevailsthe defendant under Constitution,the State
we need not hisaddress claim under the Federal Constitution.

II. JeopardyDouble

The defendant was indicted for five counts of aggravated felonious
sexual assault. Three of the allegedindictments pattern sexual assaults

(2007).632-A:2,under RSA III patternEach allegedindictment that the
defendant digitally penetrated H.J. on more than one occasion over a
period of two ormonths more and within a period years.of five Indictment
No. 05-1067 thatalleged assaults occurred between 2002January and
November 2003 in Nashua. Indictment No. 05-877 alleged that assaults
occurred between December August2003 and 2004 at Wellesley Street in
Milford. Indictment No. alleged05-879 that assaults occurred between
September 2004 and March 2005 at King Street in Milford.

The defendant dismiss,filed a motion to that thearguing indictments
violated his double jeopardy rights under the Fifth and Fourteenth
Amendments to the United States Constitution. The trial court agreed,
and dismissed indictments Nos. 05-877 and 05-879. Using our decision in

Richard, (2001),State v. 147 N.H. 340 as a ofpoint departure, the trial
court held that the pattern indictments subjected the defendant to
multiple punishments for the same offense because each indictment

thecharged assault,same variant of sexual and the cumulative time frame
of all the indictments years.was less than five On the Stateappeal, argues

patternthat the sexual assault statute allows the ofcharging multiple
patterns involving the same of sexualtype assault aduring single five-year

whenperiod, the indictments each rely aupon different set of acts and
each set of acts is toalleged have occurred during a different time frame
and at a Therefore,different location. argues State,the the ofcharging
multiple patterns in this case does not run afoul of double Wejeopardy.
agree, and reverse the trial court’s dismissal of the indictments.

The Double Jeopardy Clause of the Federal Constitution serves three
“First,primary purposes. it protects against a prosecutionsecond for the

same Second,offense after an acquittal. it protects against a second
prosecution for the same Third,offense after a conviction. it protects
against multiple punishments for the same offense.” State v. 127Bailey,

(1986)811, omitted).N.H. 814 (quotation This case involves an alleged
violation of the third category of protection.
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multipletosubjectdefendant isdeterminingIn whether a
offense, the unit ofwe must determinefor the samepunishments

Richard, at 342.When athe 147 N.H.by legislature.intendedprosecution
that all doubtambiguous, lenitythe rule of demandsisstatutory provision
offenses andturning multipletransaction intosinglebe aagainstresolved

638,Cobb, 143 N.H. 647State v.statutory penalty.thethereby expanding
(1995). statutoryHowever, onlyrule wherelenity applicablethe of “is

only resolvingan aid forLenityhas been found. thus serves asambiguity
one.” 127 N.H. at 814beget Bailey,an it is not to be used toambiguity;

omitted). the of theplain languageand citation We review(quotation
intent.to discern thepattern legislature’sstatute

ofpertinent person guiltyThe statute in “A ispattern part provides:
in aaggravated person engages patternfelonious sexual when suchassault

the whoagainst legal spouse,of sexual another not actor’sperson,assault
632-A:2,III.age.”is 16 of RSA “Pattern of sexual assault”yearsless than

or“committingis more than one act under RSA 632-A:2 RSAdefined as
both,632-A:3, the over a of 2 months or moreupon periodor same victim

(2007).632-A:l,years.”and of 5 RSA RSA 632-A:2periodwithin a I-c
(2007) (2007)632-A:3 different variants forstatutoryand RSA provide

sexual feloniousaggravated felonious assault and sexual assault.
isarguesThe defendant that the sexual assault statute intendedpattern

to single patterndefine as a all sexual assaults of the same variant that
occur a that thefive-year period, pattern subjectwithin and indictments
him offense allmultiple punishments they allegeto for the same because
the variant of sexual the same withinagainst complainantsame assault the
same The on its face contains no suchfive-year period. pattern statute
limit.

Moreover, a veryto read such limit into the statute would undermine its
of is to thepurpose. purpose “legitimateThe the statute addresspattern

victims,many young repeated,concern that who have been tosubject
of period bynumerous incidents sexual assault over a of time the same

assailant, to ofidentifyare unable discrete acts molestation. These young
nomay practical way recollecting, reconstructing,victims have of

distinguishing identifying by anyor incidents or dates all or evenspecific
(2001)Fortier, 784,of sexual 146the acts of assault.” State v. N.H. 790-91

omitted).(quotation and citations
Richard,In claimState v. the defendant made a similar to the one being

here, thatarguing patternmade the statute was intended to define as a
single any and all of RSA 632-A:2pattern variants sexual assault under
and against during frame,:3 committed a victim a common timesingle

Richard,regardless underlyingof the number of acts. 147 N.H. at 342-43.
We disagreed, noting:
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The legislature broadly defined the proscribed pattern to
include the commission of two or more acts under the aggravated

statute,felonious sexual 632-A:2,assault RSA or two or more
acts under the statute, 632-A:3,felonious sexual assault RSA or a
combination thereof. Reading “pattern of sexual assault” as
encompassing all variants ofstatutory sexual assault committed
against a victim a commonduring time frame would lead to an
absurd result. Such an interpretation would effectively limit the
criminal exposure of a perpetrator to a single conviction when a
victim due,is unable to recall discrete assaults in part, to their
frequency, while defendants whose victims have discrete recall
would remain accountable for multiple convictions under the
single-act sexual assault provisions, 632-A:2,1-II;RSA RSA 632-
A:3, I-IV. To interpret patternthe statute as the defendant
suggests would allow a perpetrator to benefit from the fact that
his repetitive assaults may have blurred a victim’s memory. Such
a illogical.result is

(citations omitted).Id. at 343

reasons,For similar reading “pattern of sexual assault” to
encompass every assault of a given variant that yearsoccurs within five
would Warren, (2002)lead to an absurd 567,result. State v. 147 N.H. 568
(presumption that legislature would not enact statute that would lead to

result).absurd The more plausible of thereading statute allows the State
to charge more than one pattern givenof a sexual assault variant within a

frame,timefive-year each as an individual unit of prosecution, when the
evidence of patternsdiscrete so warrants. Because the indictments in this
case charge assault,three discrete ofpatterns sexual permittedas theby
statute, and prosecutionbecause the at trial would have proveto that the
acts occurred within each alleged, time,of the periodsdiscrete of State v.
Hannon, 708, (2005),151 N.H. 713-14 the defendant is not subject to
multiple forpunishments the same offense and his federal double jeopardy
right is not infringed.

We were careful to note in Richard that “[w]hen seeking convictions on
multiple pattern chargeindictments that numerous assaults within a
common time frame inflicted on a single victim... the pattern indictments
cannot rely on the same actunderlying or acts to comprise chargedthe

Richard,pattern.” 147 N.H. at 343. The same requirement applies here.
met, however,The requirement is because the pattern indictments allege

three separate sets of acts threeduring discrete time periods at three
different locations.
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Richard,As in when multiplewe note that indictmentspursuing pattern
victim,involving a the State should be mindful of itsparticular obligation

Furthermore,to exercise atmeaningful prosecutorial discretion. Id. 344. a
rights preclude multipledefendant’s double jeopardy might pattern

incharges dependinga case the nature of evidence.particular upon the As
Richard,in day.these issues are left for another Id.

pari; part;in reversed in andAffirmed
remanded.

GalwayBroderick, C.J., Hicks, JJ., concurred; Dalianis,and and
J., partconcurred in and in part.dissented

J.,Dalianis, in and inconcurring part dissenting part. Because I agree
with the in I Imajority’s analysis Part of its concur in thatopinion, part of
the opinion. I write Iseparately because would affirm the trial court’s

thus,dismissal of grounds and,the indictments on double jeopardy dissent
from Part II the opinion.of

The JeopardyDouble of theClause Federal Constitution thatprovides
no person shall “be the samesubject for offence to be twice input jeopardy

Const,of life or limb.” U.S. amend. V. It a“protects rightsdefendant’s in
First,three itways: protects against a prosecutionsecond for the same

Second,offense acquittal.after an it protects against a prosecutionsecond
Third,for the same offense after a it protectsconviction. against multiple

punishments for the same Bailey, 811,offense.” State v. N.H.127 814
(1986) omitted);(quotation 267,see United v. Ursery,States U.S.518 273
(1996). The defendant asserts a of theviolation third ofcategory
protection.

To determine whether the defendant was tosubject multiple
punishments offense,for the same we must determine the unit ofproper
prosecution Richard,intended theby legislature. See State v. 147 N.H.
340, (2001).342 give“We the language of a statute a commonsensical
meaning,” applyand the rule of iflenity only we statutoryfind the
language to ambiguous. Cobb, 638, (1999)be State v. 143 N.H. 647

omitted).(quotation
The Criminal Code adefines “pattern of sexual assault” to mean

more than“committing one act under 632-A:3,RSA 632-A:2 or RSA or
both, upon the same victim a periodover of 2 months or andmore within a

632-A:l, (2007).ofperiod years.”5 RSA I-c In Richard, we determined
that the legislature intended the unit of in aprosecution pattern offense to
be pattern Richard,the itself. See 147 N.H. at 342-44. isThis consistent

Fortier,with our in 784,decision State v. (2001),146 N.H. 791 in which we
explained legislaturethat the intended the statutepattern to “criminalize a
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assaults, Thus, innotcourse of sexual isolated instances.”continuing
in a wasFortier, culpable“essential act” offensepatternwe ruled that the

itself, is, the of more than one sexual assault“the that occurrencepattern
time, thespecific comprising pattern.”a of and not the assaultsperiodover

statute,Fortier, under the patternat To secure a conviction146 N.H. 791.
(1)therefore, a ... that theprove jurymust to unanimous“the State

oract RSA 632-A:2prohibitedin more than one underengageddefendant
(2) or632-A:3; acts over a of two monthsperiodand that the occurred

Hannon, 708,151v. N.H.period years.”and within a of five Statemore
omitted).(2005)713-14 (quotation

at the Federal DoubleI that the indictments issue violatebelieve
single pattern—a offense—athey charge singleClause becauseJeopardy

Brandon, 409, 422States 17 F.3din more than one See United v.count.
(1st (1994). theCir.), denied, Each indictment alleges513 U.S. 820cert.

during five-yearvictim the sameact the sameprohibited againstsame
aHere, involvingof sexual assault“multiple patternsthere are notperiod.

frame,” onlytime but one pattern.victim ... a commonsingle during
Richard, Richard, seekingAs in “Whenexplained147 N.H. at 343. we

chargethat numerous assaultsmultipleconvictions on indictmentspattern
victim,...singlea frame inflicted on a the patternwithin common time

act or to theunderlying compriseindictments cannot on the same actsrely
a timecharging periodindictments commoncharged pattern____[T]wo

of assault.” Id.typecannot the same sexualcharge
that are differentpatterns allegedThe contends the becausemajority

duringof three discrete timethey separate“three sets actscomprise
Richard,I While in thedisagree.at three different locations.”periods

a of assault differentparticularindictments “each variant sexualcharged
here,the each indictmentpatterns,”from the in othertype charged

Moreover,of assault. Id. differentcharged the same variant sexual
five-year periodnot because the same waspatterns alleged merelywere

the haveallegeddivided into increments and assaults were toseparate
“The is not suchJeopardyoccurred at different addresses. Double Clause

by simplecan its limitations thefragile guarantee prosecutorsa that avoid
into ofsingle temporal spatialof a crime a series orexpedient dividing

(1977);Ohio, 161,U.S. 169 v. 151Sweeney,units.” Brown v. 432 Statecf.
(2005) (time666, location are not essential elements ofN.H. 678 and

assault). Thesexual assault or felonious sexualaggravated felonious
offense, a patternconduct is a continuous ofstatutorily proscribed

conduct, ortemporallya cannot individuateprosecutorwhich
Brown, 169.See 432 U.S. atgeographically.

reasons, therefore, theFor all of the I would affirm trial court’sabove
the indictments.dismissal of


