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LLC,DUGGAN, Gravel,The &plaintiff, appeals,J. Guildhall Sand and
defendants, (Town)the the Town of Goshen and the Town of Goshen

board),Board an order of thePlanning (planning cross-appeal Superior
J.), rulingCourt that certain of the Town’s excavation{Burling,

regulations byare state law. We reverse and remand.preempted

I. Background

The are not in The adispute. plaintifffacts owns commercial excavation
business, which is located in and been in since theoperationGoshen has

20, 2004,1950’s. On March the Town issued to the an excavationplaintiff
which will 2007. When the to renewpermit, expire during plaintiff applies

permit, subjectthe its will be to the Town’s new excavationapplication
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the 2004receivedplaintiffenacted after thewhich wereregulations,
permit.

renewal, declaratory judgmentfiled aof theanticipation plaintiffIn this
newthat the Town’saction, the court declaresuperiorto haveseeking

(2002 &RSA 155-Eby chapterpreemptedareregulationsexcavation
2006) and the TownplaintiffTheand are therefore unenforceable.Supp.

thegrantedThe courtsummary judgment. superiorfiled cross-motions for
of the Town’sholding that three sectionspart,motion inplaintiff’s

155-E, that the record wasbutby chapterwere RSApreemptedordinance
eighteen remainingon thedeveloped rulingsto rendersufficientlynot

pertainthat to excavation.sections
byerred notsuperiorthat the courtplaintiffthe contendsappeal,On

and notprovisions byall ordinancevalidity of of theruling upon the
155-E. The Townby chapterRSAthey preemptedthat all areconcluding

validitythe of all of thefailing uponto rulebythe court erredagrees that
is RSApreempted bythat none of thembut contendsprovisions,ordinance

155-E.chapter

II. Discussion

RegulationsA. and ExcavationPreemption

asonly powersof the State and have suchTowns are subdivisions
Arthurby legislature.to them theexpressly grantedor impliedlyare

(1996).Carroll, 402, 405 It well-­Whitcomb, 141 N.H. isv. TownInc. of
thepreempted bya field that has beenregulatetowns cannotsettled that

(2003).Colebrook, 767, 770v. 149 N.H.JTR Colebrook TownState. of
if state law or iflegislation preempted expresslyis it contradictsMunicipal

statutorya scheme. Id.legislative underlyingit to the intentruns counter
statutory governingcomprehensivea and state schemeGenerally, detailed

byintent that fieldlegislative preempta demonstrates toparticular field
circumstances,In suchexclusive control in the State’s hands. Id.placing

to the statelegislation dealing with that field runs countermunicipal
scheme. Id.statutory

point uponin we with theprinciples, beginmind theseBearing general
uponnotsuperior by rulingthe that the court erredparties agree:which

questionTheprovisions.all of the ordinancevaliditythe of Town’s
regulationsthis case—whether the Town’s excavationpresented by

the intent—legislativecontradict state law or run counter toexpressly
the text of theanalysis scrutinizinga that involvespurely legalcalls for

analysisend result of thatthe text of the statute. Theordinance and
or be to impermissiblywill be that one will will not foundnecessarily

necessaryis not todevelopmentFurther factualcontradict the other.
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resolve this textual theinquiry. Accordingly, superior bycourt erred not
ruling validitythe of all of theupon regulations.Town’s excavation
However, regulationswhether the Town’s excavation are preempted by

law,RSA 155-E constitutes achapter question of which we would review
novo, 762, (2005); thus,de v.Carlisle Frisbie Mem. 152N.H. 770 weHosp.,

preemption questionnow decide the rather than direct the courtsuperior
to it ondecide remand.

Deciding question requiresthis us interpret chapterto RSA 155-E. In
interpretation,matters of we ofstatutory are the final arbiters the

intent oflegislature’s expressedas in the words the statute considered as a
Bethlehem, (2006).Appeal 314,whole. Town 154 N.H. 319 Whenof of

statute,examining languagethe of a we the ordinaryascribe andplain
meaning to the words used. Id. We interpret legislative intent from the
statute written and notas will consider what the legislature might have
said or add that thelanguage legislature did not see fit Id.to include.

We first describe the contours of the statute. The statute distinguishes
See,requirebetween excavations that a permit and those that do not. e.g.,

(2002).RSA 155-E:2 Excavation thatprojects requiredo not a permit
excavations,typesinclude certain of existing stationary manufacturing

excavations,plants, 155-E:2,and highway among others. See RSA :2-a
(2002). All other excavation notprojects specifically enumerated in the

155-E:2,requirestatute a permit. See RSA :2-a. In toorder obtain a
permit, applicants must submit to the local “regulator” applications that
contain certain required information. RSA 155-E:3. upon theDepending
circumstances, the isregulator locality’s board,either the planning board

selectmen,of ofzoning adjustment countyboard or commissioners. RSA
2006).155-E:1, III to(Supp. Subject (2002),the limitations of RSA 155-E:4

regulatorthe is toauthorized decide whether to thegrant permit. RSA
(2002), 2006), (2002), (2002) (2002)155-E:6 :7 (Supp. :8 :9 and .TO describe

the amendingfor aprocesses permit application, holding hearings on
applications, issuing permits, appealing decision,a regulator’s and
enforcing requirementsthe of chapterRSA 155-E. RSA 155-ET1 (Supp.
2006) regulatorallows the to adopt regulations “reasonably necessary to
carry (2002),out the of thisprovisions chapter.” Finally, RSA 155-E:4-a :5
(2002) (2002)and :5-a set “express”forth “minimum” and operational and
reclamation standards. The minimum standards toapply excavations that

arequire whereas thepermit express applystandards to thatexcavations
See,do require e.g.,not a RSApermit. 155-E.-5.

whether, scheme,We now bydetermine enacting legislaturethis the
intended preempt regulation.to the entire field of excavation For purposes

determination,of this themaking legislature’s use of the phrases
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:5155-E:4-a and isin RSAand standards”“express“minimum standards”
added.) intentlegislativeevince aphrasesThese two(Emphasistelling.

notand thoserequiring permitsto excavationsappliedthe standardsthat
(1999)585, 588v. 143 N.H.Hooper,differ. See Fischerrequiring permits

words, generallyituses two differentlegislaturethat where(explaining
standards”the “minimumthings). phrasedifferent Whereasmeans two

imposed uponbe excavationsstringent maystandardsindicates that more
a ofstandards” indicates setpermit, phrase “expressa therequirethat

of that doin the case excavationsrequiredare statutorilystandards that
Nashua, 152 N.H.Cityv.permit. Corp.not a See Pennichuckrequire of

(2005) (“The meaning ofto know the729, legislature presumed735 is
advisedly.” (quotationwords, words of a statuteand to have used the

omitted)). expressorparticular,wanted to set absolutelegislatureIf the
excavation, therebasis, regardless of the oftypeon astandards statewide

Coop.“minimum.” See Winnacunnetbe no need to use the wordwould
(2002) (“WhenSeabrook, 519,148 N.H. 525-26Sch. Dist. v. Town of

statute, in andeffect to all words a statutegivea we mustconstruing
or redundantsuperfluousdid not enactpresume legislaturethat the

words.”). Thus, clearly that RSAlegislaturethe has statedbecause
that“minimum” for excavationsonly requirements155-E containschapter

are not frommunicipalities preempteda it follows thatrequire permit,
stringent regulations upon typesmore those of excavations.imposing

Indeed, to their ownregulators promulgatethe statute authorizes local
(“The155-E:11, regulationsI suchregulations. regulator may adoptRSA

reasonably carry chapter,as to out the of thismay necessary provisionsbe
schedule.”). of theincluding permit Significant purposesa fee foradopting

us, in part,before the statute also “Wheneverprovides, pertinentissues
chapter,... local differ from the of this theregulations provisions

shall behigherwhich the restriction or standardprovision imposes greater
no the soleregulation supersedethat local shallcontrolling, except

155-E:2, I, III, and IV.”expressof standards under RSAapplicability
155-E:11, By regulations mayRSA I. that local be moreacknowledging

RSA 155-E and the absolutestringent chapter underscoringthan those in
ourstandards,” unambiguously supportsof “express languagenature this
(foralso, course, municipal requirementsIt of means thatanalysis.

thoserequiring stringent imposedexcavations that are less thanpermits)
State, :4, :4-a, :5,no RSA 155-E :5-a.by giventhe are effect. See

toaspect analysis.Another of the scheme also our Pursuantsupports
155-E, the“regulator” permitRSA local officials—thechapter —evaluate

See, e.g.,issue RSA 155-E:8. Withapplications required permits.and the
in itpermitting process,level of local control and involvement the isthis
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not thatsurprising legislaturethe authorized municipalities to regulate
these of excavations.types

Although words in the“[t]he statute itself are the thetouchstone of
intention,”legislature’s Appeal 98,Coastal Materials Corp., 130 N.H.of

(1987), legislative101 history provides compellingthe also atclues. See id.
(in103 todetermining legislature field,whether intends itpreempt a is

to look toproper legislative history and the circumstances aof statute’s
intent). 1991,enactment to ascertain legislative example,For in thewhen

legislature 742,enacted House Bill which generally amended RSA chapter
155-E, it included a of purpose,statement providing:

I. The court finds thatgeneral extensive amendments RSAto
1989,155-E were enacted in expressthe ofpurpose which were to

enhance the availability of construction material for the benefit of
the taxpayerscitizens and of the ofstate New InHampshire. the
intervening period effect,since the 1989 enactment took various
technical problems and unintended policy haveconsequences
resulted in costly litigation and other negative on localimpacts

andcommunities residents.
II. purposeThe act to clarifythis is theof further definitions
excavations which are exempt thepermits under law butof from

are tosubject expressthe standards inset actthe and toforth
provide atregulators the local level with powersclear to make
such standards more instringent circumstances where permits
are actrequired. clarifyThe is also intended to certain technical

legaland inuncertainties enacted the 1989 law and to provide
regulatorslocal powerswith to ensure environmentally sound

site operating procedures reclamation,and and to further clarify
specialthe exception criteria set forth in the 1989law.

1991, added).Laws 310:1 (emphasis By distinguishing permit-between
exempt projects, which are tosubject regulationsthe express of the
statute, and non-exempt projects, maywhich be tosubject more
“stringent” regulation,local paragraph II leaves no doubt as theto
correctness of holding today.our

however,The plaintiff, contends that inholding Whitcomb,our Arthur
406,141 N.H. at us to conclude therequires that Town’s excavation

regulations Whitcomb,are Inpreempted. Arthur we held that the
legislature intended preempt excavation, 409,to the field of id. at and

155-E,observed that “RSA chapter governing operationthe and
excavations,reclamation of constitutes a comprehensive, detailed

scheme,” Whitcomb,regulatory however,id. at 406. Arthur involved a
stationary manufacturing which isplant, fromexpressly exempt having to
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the:2, In whetheranalyzingRSA 155-E III.permit.a Seeobtain
regulatingCarroll from thethe Town ofpreemptintended tolegislature

issue, broad butlanguageat we usedmanufacturing plantpermit-exempt
not authorize155-E doeschapterthat RSAcorrectly reasoned

with their own substantivetypeto that of excavationburdenmunicipalities
Whitcomb, 408. ArthurDeciding141 N.H. atArthurrequirements. See

aWhitcomb, to distinctionrequiredid not us consider whetherthough,
andpermit-exempt permit-requiringor drawn betweenshould be made

Whitcomb, we doThus, from Arthurwhile we do not retreatexcavations.
excavations.applies only permit-exempttoclarify holdingthat its
I,:11, the155-E which allowsarguesalso that RSAplaintiffThe

thenecessary carryto outadopt regulations “reasonablyregulator to
tolegislative intent allowchapter,” manifests aprovisions of th[e]

regulationsnotto enactmunicipalities procedural substantive ——but
argumentTheprocess. plaintiff’sexcavationpertaining permittingto the

II,155-E:11, municipalthatby providesis RSA whichundermined
the of water“may provisions protectioninclude reasonable forregulations

resources, the local water resourcesmunicipality’sconsistent with
____” Regulations watermanagement plan protectingand protection

brief,fact, its plaintiffIn in thepurely procedural.resources need not be
“one area for substantiveprotectionconcedes that water resource is

added.)regulation.” (Emphasis
155-E:11, II, thatAlthough plaintiffthe contends that RSA means

an to whatregulations exceptionfor the of water resources areprotection
rule found ingeneral against regulationsit asserts is the more substantive

I,155-E:11, languageis not the ofargument supported by plainRSA its
II,:11, m,ay includeregulationsthe statute. 155-E states that suchRSA

limitsway regulationswater It in no the toprotectmeasures to resources.
in the text of RSA 155-single Accordingly, nothingarea.that substantive

byrule theany type general exceptionE:ll of or as claimedbespeaks
Bethlehem, 154N.H.and to add to the statute.plaintiff languagewe refuse

Thus, thatstatutoryat we conclude that the scheme envisions319.
Town,theregulations,will as didmunicipalities promulgate substantive

conclusion, plaintiffour ends because the doesinquiryhere. And with that
innot at issue this case arc notargue particular regulationsthat the

155-E:11,1.RSAas a substantive matter. See“reasonably necessary”

The Toim’s OrdinanceB.

4, III,III, A, 4-a, Asection andThe court ruled that sectionsuperior
III, 4-a, theyB of the Town’s ordinance are becausepreemptedsection

stringentthat are more than thoserequirementsestablish setback
purported regulateRSA 155-E. If these tochaptercontained in sections
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then,permit,excavations that do not arequire consistent our holdingwith
Whitcomb,in Arthur they However,would be preempted. the ordinance

itexpressly provides “applies]that to commercialsolely excavations over
which the Planning Board has underauthority RSA 155-E. Excavation for
a personalland-owner’s use of onmaterial the same land where it is
excavated, as well as those excavations exempted permitsfrom under RSA

:2-a,155-E:2 and exempt Thus,are from regulations.” bythese its own
terms, the applies onlyordinance to excavations arequiring permit. By
limiting way,itself in snugly scopethis the ordinance fits within the of
permissible regulation undermunicipal RSA 155-E. It thatchapter follows
the stringent requirementsmore set theforth in ordinance notare
preempted the superior contraryand court erred in areaching conclusion.

III. Conclusion

reasons,the foregoingFor we conclude that RSA 155-Echapter
authorizes municipalities, in the context of excavations that arequire

topermit, impose regulations more stringent than those contained in the
statute. The Town’s ordinance does just that and is therefore not
preempted.

Reversed and remanded.

GalwayC.J.,Broderick, Dalianis, Hicks, JJ.,and and concurred.
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