
757

Grafton
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John J. Babiarz

v.

Town of Grafton

23, 2007MaySubmitted:
20, 2007Opinion JulyIssued:

Babiarz, brief,John J. by pro se.

Bates, (WalterP.A.,Mitchell & of Laconia L. A.Mitchell and Laura
brief),on forSpector the the defendant.

DUGGAN, Babiarz,J. The Johnplaintiff, J. an order of theappeals
J.),Superior Court (Burling, dismissing petitionhis for reliefinjunctive

defendant, (Town).against the the Town of Grafton The court ruled that
the did notplaintiff standing pursuehave to a claim under RSA 669:35
(1996). We affirm.

I. Background

The superior following 14, 2006,court found the facts. On March the
citizens,Town held its annual meeting duringtown which theincluding

plaintiff, cast votes on various warrant articles and in an election for
planning concluded,board At some afterpoint votingmembers. the the

occurred,Town discovered that an error had resulting forty-sevenin
Thus, 25,2006.ballots counted a recountbeing twice. was held on March

recount,In connection with the the ballots cast the thenight of town
weremeeting placed first into the machine used to count them on that
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whethermachine that was used to ascertainthen into a secondnight, and
that the firstAfter it was determinedworking properly.the first had been

recount was undertaken fora handworking properly,machine was
includingthan tenvictory percent,the of was lessmargincontests in which

22,on warrant articlethe board and the voteplanninga race for a seat on
for the Town’scompactora newpurchasea toproposed appropriation

the result forThe hand recount was deemed officialcenter.recycling
22. remainingelection and article For theof the planning boardpurposes

officialMarch 14th stood as thecontests, the machine tabulations from
results.

election and articleplanningthe results for the boardDissatisfied with
relief in court22, injunctive superiorthe filed a forplaintiff petition

to use669:35, to have the court order the Townseekingto RSApursuant
meeting tally,the of the town as the officialnightthe machine count from

the court toMarch 25th. He also askedinstead of the hand recount from
beingof the board election fromplanningthe declared winnerenjoin

holdingthe thatpetition,The court dismissedsuperiorsworn into office.
“personit since he was not astanding pursuelacked toplaintiffthe

RSA 669:35.This followed.meaning appealwithin the ofaggrieved”
Constitutions, thatplaintiffthe contendsthe State and FederalCiting

to include himbroadlyshould be construed“person aggrieved”the phrase
the results ofan interest in and taxes towardspaysbecause he “has shown

made electedbyand to decisions officialsmeeting, subjecttown[the is]
The Townmeeting.”in or elected at the annualwho wereparticipated
he has notaggrieved”not a because“personcounters that the defendant is

is fromanyfrom the recount differentalleged injuryestablished that his
voter in the town.anythat of other

II. Discussion

commonupon statutoryelection contests are basedGenerally, —not
LOCAL GOVERNMENT Lawand 6 Antieau ONrights privileges.law—

2007)(S. (“IndividualsStevenson, ed., ed., are86.20[2], 2d§ at 86-124
elections unlessgovernmentthe to contest localgenerally rightdenied

Personsrightthem the of contest.they conferring uponcan show a statute
withinordinarily bring clearlymust themselvesattacking local elections

statute.”). Thus, creatingthe of the statutelanguagethe terms of such a
of669:35—is critical. In the absencethe to contest the recount —RSAright

“a voter or elector who is not acontrary,a to thestatutory provision
436,§election contest.” 29 C.J.S. Electionscandidate not maintain anmay

(2005).at 409
provides:RSA 669:35
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Any person aggrieved by rulinga of the board of recount with
thereafter,to ballot within 5 to therespect any may, days appeal

located;court for the insuperior county which such town is and
injurisdictionsuch court shall have to hear and determineequity

question presented.the

law,interpretationThe and of statutes ofapplication present questions
Chesterfield,which we review de novo. Town Hinsdale v. Town 153of of

(2005).70,N.H. 72 In statutory interpretation,matters of we are the final
arbiters of the intent in the of thelegislature’s expressedas words statute

statute,examiningconsidered as a whole. Id. When the of a welanguage
the plain ordinary meaningascribe and to the words used. TownAppeal of

(2006).Bethlehem, 314,154 N.H. 319 We interpret legislative intentof
from the statute as written and will not what the legislatureconsider
might have said or add that thelanguage legislature did not see fit to
include. Id.

plainThe of RSAlanguage 669:35 the court’ssupports superior ruling
plaintiffthat a must have “a sufficient interest in the outcome of the vote”

in order to have standing. candidate,RSA 669:35 does not thatsay any
taxpayervoter or may appeal See,to the court.superior e.g., Fla. Stat.

(LexisNexis 2006) (An§Ann. 102.168 election “may be contested in the
bycircuit court any unsuccessful candidate ... or by any elector qualified

into vote the election ... by anyor taxpayer, respectively.”). Nor does it
say that only may See, (1996)candidates bring challenges. e.g., RSA 669:30

for(“Any person whom a vote was cast and recorded for officeany may...
... inapply writing to the town clerk for a recount of the ballots cast for

office----”); (1996) (“candidate”such RSA 660:1 in generalstate election
may recount);forapply Waterville,see also Marden Cityv. 226 A.2dof

(Me. 1967)369, 370 (quoting statute as thatsaying person“[A] who claims
to have been elected to any municipal office may proceed against another
who claims title to the office dayswithin 15 after election day____”). Nor
does it say (1996)that only may bring challenges.voters RSA 660:10Cf.
(allowing voters to forpetition recount on questions involving

amendments); 2006)constitutional RSA 660:12 (Supp. (allowing voters to
forpetition referenda); (1996)recount on county RSA 660:13 (allowing

to petition (2000)voters for recount questions);of local RSA 40:4-c
(allowing “any recount).10 voters” apply Instead,to for a RSA 669:35

thatprovides “[a]ny person aggrieved” may contest a recount in superior
court.

Our legislature could easily have conferred the toright challenge a
recount in superior “voters,”court eitherupon “taxpayers,” “candidates”

thereof)(oror “electors” combinationany by simply using any of those
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not, theby using phrase “personconclude thatwords. Since it did we
a recount contest inright bring“thelegislature granted [totheaggrieved,”
or in thepersons having claimingcandidates or totosuperior court]

that of a mere or[voter]or tospecial superiorelection an interest which is
added).436, (emphasis§29 C.J.S. Elections at 409of the public.”member

intended, as thelegislatureIf the“aggrieved.”Such would bepersons
did, voter, candidateany taxpayerit to allow orarguetoplaintiff appears

orany specialof whether he or she hadregardlessto a contestbring
election, it not have inserted the wordin the then wouldinterestsuperior

Co., 613,144 N.H.Royalthe statute. See Binda v. Ins.“aggrieved” into
words).(2000) superfluousis not to have used(legislature presumed616

have a“person aggrieved”to that arequireRSA 669:35Interpreting
inconsistent with ourinterest in the election is notsuperiororspecial

inFor example,in the election recount context.decisionsprevious
348, (1970), inAimo, N.H. 349 a candidate for selectmanv. 110Nickerson

thea recount. He then toappealedlost the election afterGoffstown
59:113, to RSA 669:35. Id. WepredecessorRSA thecourt undersuperior

in and challengeda candidate the electionplaintiffheld that since the was
cast, a aperson aggrieved byhe aslegality “qualifie[d]the of all ballots

RSA 59:113.”Id. In Kibbe v. Townthe Board of Recount underruling of of
288, (1997), in the Town ofMilton, 142 N.H. 290 a candidate for selectman

a recount. She the outcomeappealedlost an election as a result ofMilton
Althoughto RSA 669:35.Id.superior pursuantof the recount to the court

onchallengedthe matter in court was notstanding superiorher to contest
cases, littleIn both there can beseriously questioned.it cannot beappeal,

the outcome ofdirectly bybe affectedlosingdoubt that a candidate would
injured.that could bespecialhave a interestan election and would

Therefore, bya aeasily qualify “person aggrieved”he or would asshe
the of recount.decision of board

consistent with ourreasoningthat our isnotingIt also bears
in other contexts. For“person aggrieved”of theinterpretation phrase

(1996),676:5,1 standingwhich addresses toin the context of RSAexample,
we have held thatzoning adjustment, “[t]oto a local board ofappeal

must show someaggrieved, person][athat he is ...[or she]demonstrate
Standingin of the will notproceedings.direct definite interest the outcome

arecommunity might theyin the who feel thatpersonsbe extended to all
administrator’s 154Bedford,decision.” Goldstein v. Townbyhurt a local of

omitted).(2006)393, 395 and brackets(quotationsN.H.
in the context of RSA 76:16-“person aggrieved”We have also construed

a, argues “personthe thatAlthough plaintiffthe tax abatement statute.
statute, it any taxpayerin that “is so broad that coversaggrieved,” as used

have anlong theythat is a resident or not as astaxpayer [sic]whether
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his positionof the municipality,”in within the boundariespropertyinterest
in orderby a tax“personally aggrieved”A betaxpayerincorrect. mustis
511,136 N.H. 514Epsom,v. Townreceive an abatement. Barksdaleto of

(1972) (“[T]he229, 231(1992); 112 N.H.Maynard,accord Cassube v.
sufficient, citynot to officialsgivenhasfor reasons consideredlegislature,

other means thebyor to contestright appealthe totaxpayersor to other
an abatement to agrantingthe tax commissiondecision ofadministrative

omitted)). The ofellipses upshotandtaxpayer.” (quotationparticular
that, consistent with ourBarksdale, and similar cases isCassubeGoldberg,

a direct injurymust have sustainedtoday, “person aggrieved”theholding
of thehim or her from other membersthat somehow differentiates

Here, not.the didcommunity. plaintiff
arguments.constitutionalplaintiff’swe address theconcluding,Before

contends, if tostanding pursuein that he is deniedpassing,The plaintiff
669:35, of therights unspecified provisionsrelief under RSA his under

I,Part 11 and 14 of the StateFederal Constitution and Articles
anythe defendant has neither specifiedwill be violated. SinceConstitution

violated,that he has norof the Federal Constitution contends beenportion
fully legal argument citingoffered a federal constitutionaldeveloped

his assertionsauthority position, analyzein of his we decline tosupport
Chick, 503,v. 141 N.H. 504under the Federal Constitution. See State

(1996) argumentreference to claim renders(passing constitutional
waived). is likewiseplaintiff’s argumentThe state constitutional

addressingand therefore we refrain from it. See In theundeveloped,
(2001);342, v.Thayer Thayer,Matter and 146 N.H. 347 Keenanof

(1988) (“off-handFearon, 494, of130 N.H. 499 invocations” constitutional
no extendedrights supported by argument authorityneither nor warrant

consideration).

III. Conclusion

conclusion, the in the case a townplaintiff meetingIn instant was
voter, and but he was not a candidate for theparticipant, taxpayer,

to in the record that hepointed nothing indicatingboard and hasplanning
Therefore,in election. theany special superiorhad other or interest the

standingcourt determined that he did not have tosuperior correctly
challengehis under RSA 669:35.pursue

Affirm,ed,.

GalwayBroderick, C.J., Dalianis, Hicks, JJ.,and and concurred.


