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development generally accompaniesthat a to theAccordinghouse.
defendants, the trial court’s focus the aupon footprint typicalof house led
it to agree.find that the was absurd.incorrectly regulation We

regulationBecause a of the is to the erection ofpurpose permit
structures, house,various not court’smerely singlea the trial focus upon

typical misplaced.the of home The sitefootprint buildinga was must be
acapable of house and attendant such aits structures assupporting septic

Thus,or thatsystem well. the fact a house’s istypical footprint
30,000than feetsubstantially less does not mean that thesquare

regulation Moreover, we thedisagreeis absurd. with trial court’s
mayconclusion that setbacks be used for and shouldconstruction thus be

noted,included in the calculation. As the ordinance theprevents erection
of a a defines broadly“structure” within setback and as:structures

or with a“Anything groundconstructed erected fixed location on the or
attached to asomething having ground.”fixed location on the Septic
systems objects”and other fit“underground within this definition.
Therefore, maythe setbacks not used for the of a buildingbe erection or

appurtenantits notstructures and should be included thewithin minimum
building site area.

reasons,For the we that the interpretationabove conclude board’s of
the regulations was correct and the erred insuperiorthat court reversing
the decision of the board. reverseBecause we the order of the superior

stated,court on the reachground we need not the other issue raised theby
defendants.

Reversed.

DugganBroderick, C.J., Dalianis, Hicks, JJ.,and and concurred.
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Hicks, Peirano, Jr., appealsJ. The James J. from a finalpetitioner,
J.).(Hurd, respondent,the Salem The SharonFamilyorder of Division L.

Larsen, We affirm in in and remand.cross-appeals. part, partreverse

I. Background

thefollowing. petitioner respondentThe record the The andsupports
2000,in 1992. InMay January Augustmarried in 1991 and had one child a

violence final order was theagainst petitioner pursuantdomestic issued to
(2002 2006)173-B & based thechapter upon respondent’sRSA Supp.

14,2000,Julythat he her on while she wasallegation attemptingassaulted
result,daughter.to leave the house with their As a the waspetitioner

relinquishordered to his numerous firearms and wastemporarily
obtaining anyfrom or firearms theprohibited purchasing during pendency

(2002).173-B:5,of the order. See RSA II The order custodyalso awarded
of the to theparties’ daughter respondent, providingwhile for
unsupervised visitation with the three a week. Inpetitioner days

2000, the Derry FamilyNovember Division issued an ex parte order
the to forlimiting petitioner supervised visitation reasons which are

order,unclear from the record. In conjunction with the domestic violence
(GAL)Derrythe Division aFamily appointed Guardian Ad Litem for the

parties’ daughter.
2000,In theSeptember petitioner petition legalfiled a for separation in

court,the thatsuperior alleging irreconcilable differences caused the
irremediable breakdown of the marriage. Following temporarya hearing

2000,in November the court issued an interim orderingdecree the
$1,800respondent pay petitionerto the monthper temporaryas spousal

support. The and her wererespondent attorney presentnot at the hearing
due to a mistake on their part regarding the date of the hearing.

18, 2000,On November the arespondent cross-petitionfiled seeking a
or,fault-based divorce based theupon petitioner’s extreme in thecruelty,

alternative, petitioner’sthe treatment of the respondent which injured her
(2004).458:7, III,health and herendangered reason. See RSA V The

respondent requested: a share”“disparate of the marital estate under
458:16-a, (2004)RSA II in partdue to the fault of the petitioner; and a

permanent restraining order consistent with the requirements of 18 U.S.C.
922(d)(8) (2000).§ The also a motionrespondent requestingfiled that the

13,court hold a temporary hearing to reconsider the November 2000
order nunc tunc.alimony pro holdingWithout a the courthearing, granted

the motion to petitioner’sreconsider over the Theobjection. court also
Division,transferred the matter to the Derry Family where the domestic

held,proceedingviolence was at the of therequest respondent.
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2000, withdraw,In GAL filed a motion to which wasNovember the
The then Deboragranted Derry Family appointedthe Division. courtby

It was later revealedparties’ daughter. duringA. Blake as the GAL for the
attorney,that Blake was a Massachusetts she wastestimony althoughher

in Hampshire.Newpractice lawnot tolicensed
2001, visitation werepetitioner’s supervised rightsIn theJune

Center because theCounty Supervisionthe Merrimackbyterminated
the center’s rules visitationregardingfailed to followpetitioner

then.daughterThe has not seen his sinceprocedures. petitioner
2001, August restraining expired,after an 2001 order hadSeptemberIn

the until 2002.Augustthe Division extended orderFamilyBrentwood
respondenthad not or bothered the forthe harassedAlthough petitioner

months, that the were aparties going throughseveral the court noted
found was in fear for herrespondentcontentious that thedivorce and

safety.
2004,In the filed a “Motion for Immediate Ex ParteAugust respondent

(2004). later, theday DerryRSA 458:16 OneRestraining Order.” See
restrainingthe motion and issued a ordergrantedDivisionFamily

contact with the orhaving any respondentthe fromprohibiting petitioner
23, 2005, Salem Division reissued theFamilyOn March thehis daughter.

order.
J.)(Sadler,2004, two-dayDivision held aAugust FamilyIn the Salem

testimony.of the GAL’s Both theobtainingforhearing purposes
se, and the counselpro respondent’s questionedwhopetitioner, appeared

her.
2005, conferenceFamily pretrialthe Salem Division issued aIn March

29, 2005. The courtdays beginning Aprilfour of trialschedulingorder
counsel,bythe who was today respondent, representedforonescheduled

evidence; se,days appear profor the who would topresent petitioner,two
evidence; party dayand three hours for each on the final for cross-present

examination.
trial,29, 2005, the herday respondent, throughOn the first ofApril
After the direct examination of theher five witnesses.attorney, examined

witness, permittedthe that he be torespondent’s petitioner requestedfirst
request, informingThe court denied hisconduct his cross-examination.

the trial fordayhim had been scheduled on fourth of cross-that time
theany respondent’sThe did not cross-examine ofpetitionerexamination.

daythe scheduled time on the last of trial.witnesses until
27,2005, final decree. TheJune the court issued its order and divorceOn

for a fault-based divorce “onrespondent’s cross-petitionthegrantedcourt
treated her in such aduring marriage petitioner]thegrounds [thethe that

458:7,health her reason.” See RSAinjure endangeras to her and[manner]



743

23,V. inrestraining pendingThe March 2005 order was continued effect
further order of the court theupon finding Respondentcourt’s that “[t]he
is in fear for her as a thegenuinely safety result of acts and credible

of the Petitioner.”threats
On the of and custody, finding respondentissues visitation after that the

the caretaker of theprimary parties’ daughter,was the court awarded her
sole legal physical custody, petitioner supervisedand and awarded the

rights. petitionervisitation The was ordered to thepay respondent per$50
month as child support.

Finding respondent abilitythat the had the to and thepay petitioner
had the need for the courtalimony, petitioner alimonyawarded the of
$1,300 per month for two Theyears. court awarded the marital residence
to the andrespondent equitably parties’ remainingdivided the assets. As a

division,ofpart this the court ordered that all of the firearmspetitioner’s
sold,and weaponsother be with the proceeds being awarded to him.

(1)The petitioner theappeals, arguing: trial court denied him due
process by preventing him from cross-examining some of the respondent’s
witnesses, allowingand not cross-examination until weeks after direct

(2)examination; he was denied due process grantedwhen the court non-
(3)verified motions hearing;without a the was unqualifiedGAL and

(4)inappointed 458:17-a;violation of RSA the court erred in its findings
and rulings visitation, assets,of law on the issues of alimony, division of the

order, (5)continuation of restrainingthe and fault-finding;its and the
court erred in ordering the sale of the petitioner’s firearms.

The respondent (1)cross-appeals, arguing that the trial court erred in:
(2)visitation;awarding the petitioner awarding the petitioner alimony; and

(3) dividing the assets.parties’

II. Issues on Appeal

A Due Process

I,Citing Constitution,Part Article 15 of the New theHampshire
petitioner first that he wasargues proceduraldenied due process because:
(1) he prevented witnesses,was from cross-examining some and not

examination;allowed to cross-examine others until weeks after direct and
(2) the grantedcourt the respondent’s non-verified motion to reconsider
the November 2000 alimony order nunc tuncpro holdingwithout a
hearing. The petitioner arguesfurther that the trial court violated
Superior Court Rule 57 respondent’sbecause the motion was not

affidavit,supported by and was based facts not in evidence.proper upon
To trigger a constitutional analysis on theappeal, appealing party must

raise the constitutional 628,issue below. See State v. Dellorfano, 128 N.H.
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that the did(1986). petitionerus revealsof the record before632 A review
in to itsresponsethe trial courtargument beforenot raise a constitutional

following theimmediatelywitnesseshis to cross-examinerequestdenial of
he to cross-­stated that wishedthe defendantAlthoughdirect examination.

“now,” when the court informedfirst witnessrespondent’stheexamine
trial,dayon the last ofplacewould takehim all cross-examinationsthat

Porter, 144further. See State v.nothingand saidacquiescedpetitionerthe
that he was(1999) argumentdefendant’s96, 100 (declining to reviewN.H.

defendant “did notthe victim wherecross-examiningfromprecluded'
it”). singleto Thisacquiescedratherruling,the trial court’s butobject to

that he ... meant toanyoneto on noticeputnot sufficientstatement “was
(1988),Bosselait, 604,130 N.H. 607Appealraise a constitutional issue.” of

296,N.H.(1989); 153denied, Appeal Kaplan,1011 see alsocert. 488 U.S. of
(2006).301-02

processraised a duepetitionerthat the neverThe record also reveals
the of thegrantin to court’sresponsebefore the trial courtargument

is therenunc tunc. Noralimony proto reconsiderrespondent’s motion
argumentCourt Rule 57Superiorraised apetitionerevidence that the

the who wasAlthough petitioner,this issue.before the trial court on
motion, thetime, an to theobjectionat this filedby counselrepresented

wasthat motionrespondent’sno theobjection allegationscontained
process rights.or violated his duethe court rulesinadequate under

alimony.the need forRather, merely petitioner’sreiteratedobjectionthe
time,rule, raised at the earliest possible“issues must begeneralAs a

to come to soundopportunityhave a fullbecause trial forums should
Bosselait,in the first instance.”claimed errorsconclusions and to correct

omitted). appealingAs the partyand brackets(quotation130 N.H. at 607
onissue, of a sufficient recordprovidingthe has the burdenpetitionerthis

his issues in the trial court.Beanthat he raiseddemonstratingandappeal
(2004).248, theAlthough151 N.H. 250Mgmt.,v. Red Oak Prop.

at oralin her brief orargumentnot raise arespondent preservationdid
a ofthe issue because it is matternonetheless considermayweargument,

Id.regarding appeals.our rulescompliancewith

the trialbyabout the usedprocedurewe our doubtsWhile have
on thesehere, petitioner’s argumentsthecourt we decline to consider

them for ourpreservedto demonstrate that hebecause he has failedissues
Prods., N.H.Forest 155Trust v. A & TBlagbrough Family Realtyreview.

275, 287& 154 N.H.29, (2007); Hampers Hampers,Matter35 In the of
some(2006). duringthe was sepetitioner prothatAlthough recognizewe

below, generalto from thedepartsee no reason“[w]ethe proceedingsof
pronot relaxed for a se”rules of arepreservationthat theprinciple
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100-01; 153 N.H.Porter, Simpson Young,see also v.144 N.H. atlitigant.
(1998).845,LaRoche,471, (2006); 142N.H. 847473 DeButts v.

Litem QualificationsB. Guardian Ad

tounqualifiedthat Blake waspetitioner’s argumentWe next address the
to RSAThe thatpetitioner argues pursuanta GAL as a matter of law.be

(2004) 2005), to be admitted torequireda GAL is(repealed458:17-a
law in Newpractice Hampshire.

arequiresin RSA 458:17-athatany languageThe fails to citepetitioner
IV ofParagraphand we find none.Hampshire attorney,GAL to be a New

is forresponsible providing “[standardsthe statute states that the court
458:17-a,a ad litem.” RSAregistration guardianand for asrequirements

IV(a). However, Familythat thegovernedthe rules for GAL certification
a New Hampshirecontained no that a GAL berequirementDivision

APPLICATION,AD LitemSee SYSTEM-WIDE GUARDIANattorney.
Family1.4(c); R.Practice Rule see also Div.Certification and

(DOMESTICRelations) 15(A) “State-wide ad(incorporating guardianthe
document” as a rule of thepracticelitem certification andapplication,

division). prepared bythe for Guardians ad Litemfamily While Guidelines
attorneythe court in 1983 state that a GAL “shall be” ansuperior

to in see GUIDELINES FOR GUARDIANSpractice Hampshire,admitted New
LITEM, 1, the of rulespar. guidelines purpose imposingAD the are “not for

ador strict Preface to Guidelines for Guardiansprocedures,”
Litem, Familynot as rules of the Division.supra, adoptedand have been

BlakeAccordingly, reject petitioner’s argumentwe the that because
bar,not a of the New she was andHampshire “unqualifiedwas member

in violation of RSA 458:17-a.”appointed

Findings RulingsC. Trial Court’s and

1. Alimony

the trial award of to theparties appeal alimony petitioner.Both court’s
$1,300 per years,The court the month for two basedpetitionerawarded

findings supportthat he “does not have sufficient assets or income toupon
himself,” to gainfullybut that he “has sufficient vocational skills be

in or within two in real estate constructionemployed years development,
of and Thepurchasing selling antiques.” petitionerthe businessand/or

in fall and aninjuriesthat he is disabled due to suffered a 1988argues
1993, findingautomobile accident in and that the court’s that he can be

in two is the of the evidence. Thegainfully employed years against weight
(1)that: the failed to his need forrespondent argues petitioner prove

(2) (3)excessive;amount of is and the trialalimony; alimonythe awarded
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in awardingfaultpetitioner’stheto consideradequatelycourt failed
alimony.

2005) court to award458:19, the trialI authorizes(Supp.RSA
income,(1) property,sufficientin need lackspartyif: thealimony

needs, consideringor her reasonableto for hisprovideor both
accustomedhave becomepartiesof to which thestyle livingthe

(2) to meet histhe is able to continuepayortheduring marriage;
needs, livingthe of toconsidering stylereasonableor her own

marriage;theduringaccustomedthe have becomepartieswhich
(3) throughself-supportingin need cannot bethe partyand

that meetslivingat a standard ofappropriate employment
child, whoseneeds, parties’of theor is the custodianreasonable

that themake it appropriatecircumstancescondition or
the home.outsideemploymentcustodian not seek

aalimony,of trialdeterminingIn the amount154 at 283.Hampers, N.H.
(2004).458:19,in RSA IVfactors enumeratedmust consider variouscourt

awarding alimony.inNevertheless, discretiontrial courts have broad
(1983).448, the trial court’sMarsh, 451 We review123 N.H.Marsh v.

of discretion standard.exerciseunder our unsustainabledecision
at 283.154N.H.Hampers,

458:19, IVRSAthe court considered therecord shows thatThe
thelengththe ofstated that it consideredthe courtSpecifically,factors.

evidence(fourteen “conflictingthat there wasyears), recognizedmarriage
earn a andability living,”and his todisabilityPetitioner’sconcerning

concerning themedical evidencethere no “currentnoted that was
However, found that thethe courtmedical condition.”Petitioner’s current

withinemployedbe gainfullyvocational skills tohad sufficientpetitioner
supporthad been the solerespondentfound that theThe courtyears.two

married, and that the1991, werepartieswhen thefamilyfor the since
to supportsufficient assets or income“does not havecurrentlypetitioner

behaviorpetitioner’stheacknowledgedcourt’s order alsohimself.” The
of a fault-basedfindingitsmarriage, supportedthe whichthroughout

however, award: “Infactor, alimonynot anprecludedoesdivorce. This
the isguilty party... the conduct ofalimonythe amount ofdetermining

under all theto be consideredbut is an elementnot conclusive
215, 216(1954). theKibbee, Additionally,99 N.H.Kibbee v.circumstances.”

alimony based uponfor retroactivepetitioner’s requestcourt denied the
to the final order.respondent priorthealready paid bythe amounts

record, cannot sayin the wethese factors and the evidenceBased upon
theby orderingexercised its discretionunsustainablythat the trial court
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alimony petitioner years.to to the for a ofrespondent pay period two
154N.H. at 284.Hampers,

2. Visitation

Next, we the thepetitioner’s argumentreview that trial court’s
visitation wereorders unsustainable and the respondent’s counter-

that inargument awardingthe trial court erred the even limitedpetitioner
visitation.

decree,In the final the trial court the respondentawarded sole andlegal
physical custody parties’of the anddaughter awarded the petitioner
supervised visitation for two hours otherevery Sunday. The petitioner

thatargues there was no forreasonable basis the visitation sinceorders
the court found that the didpetitioner dangernot a to thepresent parties’

(1)daughter. The respondent argues that: visitation with the petitioner
parties’ interests; (2)will not benefit the daughter and is not in her best

(3)daughterthe not wish petitioner;does to see the respondent’s rightthe
to travel under Hampshirethe New byConstitution is violated the

(4)order;visitation and the trial court to adequatelyfailed theconsider
petitioner’s duringbehavior the marriage.

The trial court has wide discretion in involvingmatters custody
and visitation. That discretion necessarily extends to matters

as assigningsuch weight to evidence and theassessing credibility
and demeanor of witnesses. Conflicts in the testimony, questions
about the credibility of witnesses theand to beweight given
testimony are for the trial court to resolve. Our review is limited
to determining whether it clearly appears that the trial court

inengaged an unsustainable exercise of discretion.

(2007)(citations omitted).In the &of Choy 707,Matter 154N.H. 713Choy,
2005,Before finalissuing its order in June the judgetrial reviewed the

GAL,recorded of the whotestimony testified that:

[r]ight now it would not in [the child’s]be best interests to have
contact with petitioner]----[The apetitioner][the has lot of work
to do to deal with his own awareness of what this situation ...

done[has] [theto as aschild] well his inappropriate
communications with theduring[the child] visitation times ...
and understanding of is emotionally[thewhere child] and what
her views are any.... at time in[I]f the future visitation were
considered,... [the child’s] emotional state and her readiness and

preparednessher for that would have be paramount____Ito have



748

anyinwould benefit herthatany [visitation]seen indicationnot
at this time.way

Edwards, that the child had indicatedKay testifiedtherapist,The child’s
there ofwould someone allpetitioner,if see the “she wantthat she were to
child’sgiven agealso that thethe to feel safe. Edwards testifiedtime”

her(thirteen trial), to consider desiresproperthe of it would beat time
allShulik, a who evaluatedpsychologistDr. Richardregarding visitation.

petitionerthe “withspokethat the child ofof the testifiedparties,
him,she seewished that couldpointand at one stated “that sheaffection”

if he trouble.”onlybut... doesn’t make

visitation, is the bestoverridingthe court’s concernIn matters of
(2005).82,J.M., 93the & 158 N.H.of the child. In Matterinterests of R.A.

right, it isimportantis anby parent[a]visitation non-custodial“Although
to the of the child.” In the Matteryield greatest goodone that must of

(2002) omitted).462, InSmith, (quotation making148 465& N.H.Lockaby
consider, theamong things,otherdetermination, maythis the trial court

child, the child’s emotionalthe the visitation will have onof effectdesires
Lester, 117, (1971), and111 N.H. 119 thesee Lester v.well-being,

However,GAL, none ofChoy,the 154 N.H. at 714.recommendations of
of a should notis the recommendations GALdispositivethese factors and

in thethan other evidence case.greater presumptive weightbe afforded
Id.

findings and there is sufficientThe trial court made detailed
its visitation orders. The courtsupportin the record toevidence

GAL, thethe the child’s andtherapist,considered the testimonies of
daughter.and their The courtpartiesevaluated thepsychologist who

child,for that theprimarythe the caretaker therespondentfound that was
mother. Thelivingand to continue with heradjustedchild is well desires

to respondentthe had made threats thepetitionercourt also found that
“emotionallythe conclusion that he is volatile.”and accepted psychologist’s

However, hispetitioner daughterthe court also found that the “loves
her,”relationshipto a with and that credible“[n]oand desires resume

daughter’s... the Petitioner was a threat to hisevidence was offered that
awarded thefindings rulings,Based these and the courtsafety.” upon

petitioner supervised visitation.
us,the record before we cannotanalysisBased the trial court’s andupon

in an unsustainable exercise of discretionsay engagedthat the trial court
in its visitation order.



749

We respondent’sdecline to address the constitutional claim because she
this ourpreservedhas failed to demonstrate that issue was for review. See

Bean, 151 at 250.N.H.

S.Division the Assetsof

Both theparties challenge the trial court’s division of assets as
theunsupported evidence. The also that theby respondent argues trial

court failed to the of the inadequately petitionerconsider fault dividing
The courtthem. trial awarded the marital residence to respondent,the

458:7,ofciting the fault the underpetitioner RSA V and further citing
parties’concern that the “adaughter maintain stable environment”living

in the home.marital The court then ruled that “an divisionequitable of the
parties’ remaining assets is appropriate.”

458:16-a,“RSA II acreates thatpresumption equal distribution of
circumstances,marital property equitable.is Absent special the court

must make equalthe distribution as as 154possible.” Hampers, N.H. at
omitted).(quotation285 and citation statuteThe enumerates various

consider,factors for the court to such as the oflength marriage,the the
ability needs,of the to forparties provide their own the needs of the

parent,custodial the partycontribution of each theduring marriage,
accounts, Id.; 458:16-a,retirement and fault ofthe either party. RSA II.

Additionally, the may anycourt consider other itfactor deems
relevant in equitably distributing the parties’ assets. RSA 458:16-
a, II(o). however,A trial court precluded,is not awardingfrom a
particular asset in its toentirety party.one

As we afford trial courts broad discretion in determining
matters propertyof distribution in afashioning final divorce
decree, willwe not overturn the trial court’s decision absent an
unsustainable exercise of discretion. If the court’s findings can

bereasonably made on the evidence presented, they will stand.

Hampers, 154 N.H. at omitted).285 (quotations, citations and brackets
the“[I]f court concludes that an unequal distribution of property is

warranted, it should state its reasons and make specific findings and
rulings itssupporting decision.” Bursey Bursey, 283,v. 145 N.H. 286
(2000) omitted);(quotation 458:16-a, (2004).RSAsee IV

petitionerThe argues that the trial court iterred when relied upon
groundsfault to award the marital home to the respondent. Under RSA

458:16-a, 11(1),the trial may unequalcourt order an distribution of ifassets
it finds that fault of party“[t]he either as inspecified RSA 458:7... caused

(1)the ofbreakdown the and:marriage Caused physicalsubstantial or
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(2) toor Resulted in substantial economic losspain suffering;mental and
trial found that theinjuredor The courtparty.”the marital estate the

of the parties’fault the irremediable breakdowncausedpetitioner’s
to emotionalmarriage respondent “significantand the suffercaused

findings, upholdis in the for these wesupportAs there recorddistress.”
not err when it relied faultuponand hold that the trial court didthem

lightIn of thisrespondent.marital home to theto award thegrounds
assertion thatconclusion, need address the alternativepetitioner’swe not

theto a that his treatment ofsupport findingthere was no evidence
economic loss to her or to the maritalresulted in substantialrespondent

estate.
unequally parties’also that the court divided thepetitioner arguesThe

remaining by awarding respondentthe “her entire retirementassets
account, $90,000.00 Theduring marriage.”well over thegainedwhich

in thethe divided favor ofunequallycounters that assets wererespondent
$48,000 off, thepaida she has which includesconsidering debtpetitioner,

theby petitioneras accrued the underjoint debt as well debtparties’
name, duringthethe advances has receivedrespondent’s petitionerand

litigation.the
to theargues gave inadequate weightThe also that the courtrespondent

The thatin the assets. trial court founddividing parties’faultpetitioner’s
anrespondent, equitablemarital to theafter the award of the home

in theof assets was of evidenceparties’ remaining proper lightdivision the
it.before

mustthe exercise of discretion standard weGiven unsustainable
wasrulingthe must show that the trial court’sappealing partyapply,

of her Stateprejudiceor unreasonable to the his or case.clearly untenable
(2001). us, however,295, The doesLambert, 147 296 record beforev. N.H.

records, or other form ofanyaccount assessmentspropertynot contain
thatin Due the absence of evidencedispute.valuation for the assets to
hasinequitable, partythe division was neitherclearly assetshows

clearlyrulingon that the trial court’s wasappealdemonstrated
250;Lambert,Bean, atSee 151 N.H. at 147 N.H. 296.unreasonable.

in failingthe court erred toarguesThe further thatrespondent
thepaidthat the GAL fees be fromdirectingreaffirm a orderprevious

funds, in thisrespondent shoulderingresulted thejoint whichparties’
Weand to the asset distribution.inequitableentire amount contributed

order, the thepayfinal the ordered thatdisagree. respondentIn its court
theexpenses, denying petitioner’sthis into account whenGAL and took

therefore, based thealimony. say, uponfor We cannotrequest retroactive
us, clearlyon issue wasrulingbefore that the trial court’s thisrecord
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affirmAccordingly,unreasonable. we the remainder of the court’s order
thedividing parties’ assets.

the RestrainingContinuation OrderU. of

We next whether trial theaddress the court’s continuation of restraining
order,order unsupported bywas the evidence. In its final the trial court

incorporated the order issued in March 2005restraining and continued it
further order of the court.pending

incident,The afterpetitioner argues that the 2000 there wasJuly no
contact anyto warrant restraint. The that therespondent counters court

that ajustifiably presentfound threat exists. no isAlthough statute cited
order,in the on appeal, parties presumeboth it was issued under RSA

458:16. therefore,We under theproceed, same assumption.
RSA provides,458:16 in pertinent part:

divorce,...I. filingAfter the of a forpetition the superior court
may issue orders with such conditions and limitations the courtas

just may, court,deems which at the of thediscretion be made on
basis____Saida ortemporary permanent orders be tomay the

effect:following

(a) Directing toany party refrain abusingfrom or interfering
in with theany way person or ofliberty the other party.

(b) Enjoining fromany party entering the premises wherein
the other party resides aupon showing physicalthat or emotional
harm would otherwise result.

(d) Enjoining any party from harassing, intimidating or
the otherthreatening party____

458:16,1.RSA
The trial court found that “[c]redible evidence was ... offered at trial

14,on Julythat 2000 the Petitioner physically Respondent.”assaulted the
The court further found that Respondent is ingenuinely“[t]he fear for her
safety as a result of the Petitioner,”acts and credible threats of the and
that the petitioner made additional tothreats the respondent after the
July 2000 incident.

trial,At the respondent testified to these threats herand fear of the
Shulikpetitioner. Dr. also testified that he “had some concerns as to

whether petitioner] wife,”[the trying frightenwas to his that the
notpetitioner “did theaccept” separation, and that the petitioner had

admitted to him that he had violated a previous order.restraining
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credibilityis best assess the ofpositionThe court in the totrial
it. See 154 N.H. at 713. AChoy,and the evidence beforeweighwitnesses

reasonablythat trial court could haveof the record reveals thereview
restrainingfor a We cannotcontinuingthat was a need order.found there

in an exercise of discretion.engagedthe trial court unsustainablesay that

Fault Grounds Divorce5. for

“findingthe trial court’spetitioner’snext the thatargumentWe address
weightthe of the evidence.” Theagainstwas cleargroundsof fault

parties’until the date of theargues “nothing happened,thatpetitioner
2000],” aggression“no furtherand that there wasseparation July[in

marriageof the wasWhether the irremediable breakdownthereafter.”
the fault was a factualpetitioner’sdifferences orbycaused irreconcilable

N.H. at 279. We will affirm theHampers,for the trial court. 154question
evidence does not them orfindings supporttrial factual unless thecourt’s

they legally erroneous. Id.are
Respondent bythat “the has aproved,The trial foundcourt

evidence, the Petitioner’s treatment of theof the thatpreponderance
parties’the of the constitutesRespondent during marriagecourse

andRespondent’sthe health reasonendangeredtreatment which has
458:7[,]V.”within the of RSAmeaning

the courtpertinent part,in that trial shallprovides,RSA 458:7
party haspartydivorce “in favor of the innocent ... eithergrant [w]hena

endangeras to health or reason.”seriously injureso the othertreated
458:7, proofnot of conduct that wouldrequireV. The statute doesRSA

only the health oraverage person,have an or reasonable but thataffected
actually affected. In the Matterspousereason of the wascomplaining of

(2004).Gronvaldt, 551, 553N.H.& 150Gronvaldt
order, the conductfollowingIn the trial court found thatits narrative

health reason:respondent’sthe andendangered

Petitioner, parties’ marriage,the wasduring possessive[T]he
thecontrolling Respondent____and of

Respondent’s bythe freedom... The Petitioner restricted
friends; her talk withfamily forbiddingfrom and toisolating her

schoolmates;... andchild’s]ofneighbors parents [theand
at The Petitioneranyonenot to with church.ordering speakher
byRespondent threatening punishon the toenforced isolation

for When theRespondent’s “wrongdoing”.thechild]parties’[the
orthe disabled her carangry Respondent,with hePetitioner was

goingher to work or fromprevent goingher to fromkeystook
14, 2000, enraged that theOn the Petitioner becameJulyout.
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home. HeRespondent taking parties’ child]was to a friend’s[the
thebegan screaming, telephones,disconnected barricaded

his thedoorways body, grabbed Respondentwith and [the child]
home,so they parties!’] pushedcould not leave the the

wall,Respondent against causing[theand into a door and achild]
both the injured.and to beRespondent physically[the child]

order,Subsequent restrainingthe issuance theto of the
Petitioner threatened the “that thereRespondent by telling her
are to be some Sicilian ... Whengoing neckties around here.” the

angryPetitioner with Respondent,was the he would sit inside
the marital and targets yard.residence shoot at in the back The

theRespondent frightened throughoutwas of Petitioner the
marriage capable killingand feared that he was of her. The

Petitioner,actions of parties’ marriage,the theduring caused the
Respondent distress,emotional hersignificant causing to seek
the aassistance of Pastoral Counselor.

Additionally, in thegranting parties’ specific forrequests findings, the
(1)court found that: the petitioner denigrated, andbelittled humiliated the

respondent (2)names;and called her degrading the cutpetitioner off the
respondent (3)financially her;when he angrywas with and without the
respondent’s knowledge and permission, the petitioner had the
respondent’s mail diverted to officeposthis box in Epsom.

All record,of findings supportthese have in the including the
respondent’s testimony and that of psychologist. Amonga other things,

psychologistthe thattestified the waspetitioner “emotionally volatile.”
The trial in thejudge evidence,was best toposition evaluate the measure

persuasivenessits and assess the ofcredibility witnesses. Id. at 554.
Because the supportsrecord the trial court’s we find nofindings, error in
its decision to agrant divorce on the ground that the sopetitioner treated

respondentthe seriouslyas to herinjure health or herendanger reason.
Id.

D. Firearms

1. RSA ttbeRightand to Bear Arms158:16

Next, we the petitioner’saddress argument trialthat the court did not
have authority under RSA deprive458:16 to him of his firearms and that
such deprivation violated righthis to bear arms under the Federal

I,Constitution and Part Article 2-a of the New Hampshire Constitution.
The trial final ordercourt’s continued the restraining order issued in

March 2005. The March 2005 order stated:
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forCourt, received of Proof counselhaving byThe after Offers
Petitioner, andthe rules finds that:Respondent bythe and

to(a) a threat the physicalThe Petitioner crediblerepresents
of thesafety Respondent.

Petitioner]:finalAccordingly, pending hearing, [the

(a) ofperson libertywith the orinterferingrestrained fromIs
parties’ daughter].orRespondent], [the[the

(e) or to [thenot verbal non-verbal threatsShall make
daughter].orRespondent] parties’[the

firearmsto allpetitioner relinquishalso ordered therestrainingThe order
obtaining anyhim from ordeadly weapons “purchasingand prohibitedand

anThe not citeof this Order.” order didduring pendency... thefirearms
date.contain anauthorizing expirationstatute and did not

to be anrestraining “appears onlythe orderThe thatpetitioner argues
Aorder.chapterto an RSA 173-Bopposed458:16 order” asRSA

the173-B orderchapterto RSA mustorder issuedrestraining pursuant
RSAfirearms for the duration of the order.to hisrelinquishdefendant

direction,however,173-B:5, 458:16, provides no such explicitI. RSA
issuesuperior may“the courtthat statute does thatalthough provide

court RSAjust.”and limitations as the deemswith such conditionsorders
RSAno under458:16, authority”that “there ispetitioner arguesI. The

of firearms.dispossessionfor the458:16
18law. Titlefind, however, bythe is bound federalpetitionerthatWe

(2000) in pertinent part:§ 922(g) provides,U.S.C.

any person—It shall be unlawful for

(8) is to a court order that—subjectwho

(A) personsuch receivedafter a of whichhearingwas issued
tohad annotice, opportunityat which such personactual and

participate;

(B) orharassing, stalking,frompersonrestrains such
or of suchpersonintimate of such childthreatening partneran

thator in other conductengagingorpartner person,intimate
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would an intimate inplace partner bodilyreasonable fear of
child;to the or andinjury partner

(C)(i) includes a that suchfinding person represents a
physicalcredible threat to the of suchsafety partnerintimate

child;...or

commerce,to ... in orpossess affecting any firearm or
ammunition; or to receive firearm orany ammunition which has

shippedbeen or in interstate ortransported foreign commerce.

§18 U.S.C. 922(g).
As used in this provision, means,term ‘intimate partner’“[t]he with

to arespect person, the of thespouse person, a former of thespouse
person, an individual who is a parent of a child of the person, and an
individual who cohabitates or has cohabited with the person.” 18 U.S.C.

921(a)(32)(2000).§

The March 2005 restraining order was issued theby trial court
after having received of proofoffers from both parties. This order was
continued in order,the court’s final divorce which was preceded by four
days of testimony during petitioner Further,which the fully participated.
the order prohibits petitionerthe from making “verbal or non-verbal
threats” to the respondent or the parties’ daughter. theFinally, order
specifically states that Petitioner represents“[t]he a credible threat to the
physical ofsafety law,the AsRespondent.” therefore,a matter of 18

§U.S.C. 922(g)(8) theprohibits petitioner from possessing firearms and
ammunition theduring pendency of the restraining order. See State v.
S.A., (N.J.678, 1996).675 A.2d 684 Super. theAccordingly, trial court was
within its discretion to prohibit the petitioner from possessing firearms
since 18 §U.S.C. 922(g)(8)requires such a result.

We also find that the petitioner failed to raise his constitutional
arguments in a manner that would have afforded the trial court the
opportunity Howe,to 41, (2000).consider them. State v. 145 N.H. 43 The
record before us is devoid of any mention of the Second Amendment to the

I,Federal Constitution or Part Article 2-a of the New Hampshire
Constitution. The petitioner never raised his right to bear arms during
trial and the record does not contain a motion to reconsider filed theby
petitioner which raises this issue. Because we will not review on appeal

below,constitutional issues not presented we decline to review the
constitutional dimension of petitioner’sthe arguments. Id.
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158:16-0,2. RSA

theorderedproperlythe trial courtwe address whetherFinally,
order, courtthe trialIn the final divorcefirearms.to sell hispetitioner

soldshall beweaponsfirearms and otherpetitioner’s]of“[a]ll [theordered
petitioner].”to [theshall be awardedforthwith, the thereofproceedsand

458:16-a, court isthe trialunder RSAthatarguesThe petitioner
... just“order a salebut cannotproperty,maritalauthorized to distribute

agree.the sale.” Wefor the sake of

ofare the final arbiterwestatutory interpretation,ofIn matters
consideredin of the statutethe wordsexpressedintent aslegislature’sthe

(2005).67, examiningMacMillan, 70 When152 N.H.v.as a whole. State
to themeaningstatute, ordinarythe andplainwe ascribeof alanguagethe

(2006).349, TheBeal, 350& 153 N.H.Matter Bealused. In thewords of
to distribute maritaltrial courts458:16-aauthorizesof RSAplain language

the saleorder requiringThe trial court’sId.parties.between theproperty
proceedsof thehowever, dividingnot forfirearms, purposeswastheof

(1982) (master836,Hazen, 122 N.H. 838v.the See Hazenparties.between
thedivided betweenproceedsmarital residence withsale ofordered

toentiretyin theirtheInstead, proceedsthe trial court awardedparties).
authority underof the trial court’sscopethebeyondThis ispetitioner.the

court cannot orderBeal, (holdingat 350 trial153 N.H.458:16-a.RSA Cf.
however,creditors). do not forecloseIn so weholding,payof assets tosale

offirearms, the divisionnecessary properforof thedispositionotherany
18and federal law. Seeand stateassets, opinionwith thisthe consistent

of theremand the portionreverse andwe922(g). Accordingly,§U.S.C.
to sell the firearms.petitionertherequiringcourt’s ordertrial

andpart;in reversed inpart;Affirmed
remanded.

Duggan Galway, JJ.,Dalianis, concurred.C.J., andBroderick, and


