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1(b). Thus,318-B:17-b, even ifunder RSAgroundsis for forfeiturevehicle
sales,drugthe ofproceedsto the vehicle were notpurchasethe funds used

subjectthe of forfeiture.properlydefendant’s vehicle could bethe

defendant,the RSAbymade 318-­Regarding argumentsthe other
IV(e) theB:17-b, the trial court to first determine whetherrequired

trial then hadto forfeiture. The court tosubjectat issue isproperty
toexcessive in relation thewhether the forfeiture wasdetermine

318-B:17-b, IV(e). doing,In so the trial court wasRSAunderlying offense.
consider, of to thethings, propertythe connection theamongto other

crime, by the usethroughthe extent of the criminal activities conducted or
ofof the in relation to the value thethe and the valueproperty, propertyof

and and harm causedinvestigation bythe costs of thedrugs, prosecution
IV(e).318-B:17-b, Here, the trial court foundthe criminal conduct. RSA

forfeiture,of andsubjectthe thatproperlythat the defendant’s vehicle was
factsvirtuallywas not based uncontested that:uponforfeiture excessive

$4,000; investigationof the seized was about the costdrugsthe value
$10,000$3,000 $6,000; the vehicle tobetween and defendant’s was worth

in$11,000; extensively traffickingthis was used the andand vehicle
Theunderlyingof in the crime here. trialincludingdistribution drugs,

IV(e)318-B:17-b, supported byRSA are the recordfindingscourt’s under
not beand will overturned.

Affirmed.
DugganDalianis,Broderick, C.J., Hicks, JJ.,and concurred.and
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Bisson, (JohnP.C.,Cronin & of Manchester G. Cronin on the brief and
for theorally), plaintiff.

PLLC,Aten &Clayton Eaton of Littleton S. on the(Gregory Clayton
and fororally),brief the defendant.

Broderick, Nicolaou,C.J. The plaintiff, George appeals an order of the
J.)Superior defendant,Court a motion(Conboy, granting in limine of the

(Vermont Mutual),Vermont Mutual Insurance Company which barred
him from recovering the full cost ofreplacement fire-damagedhis home
and garage because he never undertook to or them.repair replace We
affirm.

I

supportsThe record the covered afollowing. byWhile homeowners
Mutual,issuedpolicy by Vermont Nicolaou’s home suffered extensive fire

damage. A,”Under “Coverage policy liabilityNicolaou’s has a stated limit
$223,000of for the dwelling. policyThe also includes an endorsement titled
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(additionalA, B, C,Liability Coverages“Additional Limits of for and D”
endorsement), tocoverage pertains replacement coverage.which cost

The incoverage provides, pertinentadditional endorsement part:

If youA. have:

Aadjust Coverage1. Allowed us to the limit of andliability
inthe accordance with:premium

make;propertya. The evaluations we and

inflation;Anyb. increases in and

us, days2. Notified within 30 of ofcompletion, any
alterations or additions to theimprovements, dwelling

which increase the thebuilding replacement cost of
more;building ordwelling by 5%

loss,the this endorsement will aprovisions applyof after
provided repairelect to or the oryou replace damaged
destroyed dwelling building.

B. If there is a loss to the that thedwelling building exceeds
A limit of shown in theCoverage liability Declarations:

Coverage1. We will increase the A limit of liability equalto
replacement dwellingthe current cost of the building.

4. For the of thatpurpose settling only,loss Section I
Condition 3. Loss Settlement b. isparagraph deleted and

b., c.,by and d. asreplaced paragraphs follows:

under A BBuildings Coverage replacementb. or at cost
deduction for depreciation. paywithout We will no

than the of the followingmore smallest amounts for
like construction and use on the same premises:

(1) The cost of that of thereplacement part building
ordamaged destroyed;

(2) The necessary actually spent repairamount to or
orreplace damaged destroyed building;the or

(3) liabilityThe limit of under this thatpolicy applies
to the increased in accordance withbuilding,

B.l. and B.2. of this endorsement.paragraphs
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value thethe actual cashno more thanpayc. We will of
isreplacementorrepairuntil actualdamage

complete.

cost lossreplacementthemay disregardd. You
policyclaim under thisand makeprovisionssettlement

on an actual cash valuebuildingsor todamagefor loss
days180 afterthen make claim withinmaybasis. You

on a costliability replacementadditionalanyloss for
basis.

added.)(Emphases
Mutualfire, claim on his and Vermontpolicy,After the Nicolaou made a

$223,000, liability dwelling.limit of on thepolicy’shim the statedpaid
cover, theamong things,to othersoughtNicolaou additional payments

that he had notdwelling, notwithstandingof hisreplacement cost
Mutual toundertaken to or it. When Vermont refusedrepair replace

filed suitliability,the stated limit of Nicolaouprovide payment beyond
agent.his insuranceagainst both Vermont Mutual and

court, thatrulingIn trial Mutual moved in limine for athe Vermont
tounder the terms of his Nicolaou was not entitledpolicy,homeowners

(1) actually replacedcosts unless he: or thereplacement repairedseek
heand incurred costs in excess of the settlementbuilding replacement

(2)received; policyand with the relevant conditions. The trialcomplied
appealcourt Vermont Mutual’s motion. This followed.granted

II

by rulingthe court erred thatquestionThe before us is whether trial
repairhe to orpolicy, obligatedunder Nicolaou’s Vermont Mutual was

his before he was entitled to costs. Nicolaoureplace dwelling replacement
(1) to fullarguments: replacementmakes two that he is entitledprincipal

(2)(2006); thatambiguitiescosts under RSA 407:11 the containspolicyand
replacement coverage.be construed in his favor to cost Weprovideshould

disagree.
law,The of a a of which we review deinterpretation questionstatute is

Co., 472,In Home Ins. 154 N.H. 479Liquidationnovo. the Matter of of
(2006). expressedare the final arbiters of the intent as inlegislature’sWe
the words of the statute considered as a whole. Id.

The of is also a of lawinterpretation policy language questioninsurance
Co., 371,for this court to decide. Tech-Built 153 v. Va. 153N.H. 373Surety

(2006). language policyWe construe the of an insurance as would a
in of the a more thanperson position uponreasonable the insured based
the a Merchants Mut. Ins. Co. v.reading policycasual of as whole.
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(2006).Homes, 485,Laighton Policy153 N.H. 487 terms are construed
and where the terms of a are clear andobjectively, policy unambiguous, we

ordinaryaccord the its natural and v.language meaning. AllstateBanfield
(2005).Co., 491, However,Ins. 152 N.H. 494 if more than one reasonable

is and an theinterpretation possible, interpretation provides coverage,
contains andpolicy ambiguity againstan will be construed the insurer.

Merchants, 153N.H. at 487.

Ill

statute),Nicolaou’sfirst relies RSA 407:11 valueargument upon (policy
which contains the “If a for afollowing language: buildingrelevant insured
specified totally destroyed byamount ... is fire or withoutlightning
criminal fault on the of the orpart assignee,insured his the sum for which

buildingsuch is insured shall be taken to be the value of the insured’s
therein____” Moreover, “[ejvery provisioninterest and in astipulation

contract to which is in conflict withchapter applicable[RSA] [407] [that]
chapter anyshall be void and no waiver of thereof shall be setpart up by

(2006).Presumably 407:11,the insurer.” RSA 407:21 in ofrecognition RSA
Nicolaou’s contains a “valuation clause” that “If apolicy provides: building
insured for a amount... is firespecified totally destroyed by lightningor
without criminal fault on the ofpart policyholder[the or his or her]

the total amount for which the insured takenassignee, building is shall be
to the value of interest inpolicyholder’s] building.”[thebe the

Nicolaou,to the amount” forAccording “specified dwellingwhich his
and,was insured was its cost areplacement consequence,as Vermont

cost,Mutual was to that of heobligated pay regardless actuallywhether
words,or rebuilt the house. In other the ofrepaired premise Nicolaou’s

argument is that there is a conflict between the value statute andpolicy
the orrepair replacement requirement coverageof the additional
endorsement that the orrepair replacement requirement.voids

note that it neverInitially, we has been determined as a factual
fire,matter that house totally destroyed byNicolaou’s was which is a

to the of thenecessary prerequisite applicability policy value statute.
However, did, fact,in paybecause Vermont Mutual out the stated limit of

said,we assume thatliability, deciding applies.without RSA 407:11 That
there is no conflict RSA 407:11 and the coveragebetween additional

relies,endorsement in Nicolaou’s In a case which thepolicy. upon Nicolaou
SupremeArkansas Court explained:

passedStatutes as RSA are for the ofpurpose[such 407:11]
the of theavoiding uncertainty determining value after the fire.

The manifest of the statute is topolicy guard against over-
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have thetheagents companyof The ofproperty.insurance the
taking thefully beforeinspect propertyto theopportunity

It is thepremiums.the amount of thefixingandinsurance
parties by way liquidatedthe ofbyfixed in advancevaluation

insuredbyin a a loss fire of the propertycase of totaldamages
the thefault of insurer.without

(Ark. 2001)Irons,Co., 366,45 S.W.3d 369St. Reinsurance Inc. v.Paul
omitted). Paul, thatbyare St. and the conclusionpersuadedWe(quotation

i.e., in RSAit, the term amount”“specifiedflows from thatnecessarily
couldreplacementrefer to a covered structure’s cost—which407:11cannot

refer to thea mustby pre-insurance inspection'not be determined —but
stated, cents, policy.in and in the Seecoverageamount of dollarsspecific

America, 766,P.2d 773v. North 469Higgins Companyalso Insurance of
(Or. 1970) (“Replacement insurance does not valuedprovideCost

omitted)). ispurpose policyThe the value statutecoverage.” (quotation of
of stated in theto a the dollar amountguarantee policyholder payment

claims that thecompanyto defend insurancepolicy having againstwithout
the limit when theliabilityworth than stated ofproperty actuallywas less

evidence, itself, Paul,St.destroyed.the has been See 45primary property
Co.,369; 659, 661Grangeat v. Mut. Ins. 500 S.E.2dS.W.3d Marchman

(Ga. Georgia “protectsthat value statuteApp.) (explaining policyCt.
of the ofoverwhelming provingowners from the burden valueproperty

(Ga.by fire”),it has been cent. deniedproperty totally destroyedafter
1109(a) (1993).1998); § thatAccordingly,46 C.J.S. Insurance we hold

thepolicy policythere is no conflict between the value statute and
orprovision Nicolaou to his house before Vermontrequiring repair replace

difference, if theobligated pay any,Mutual was to him the between stated
Marchman,limit cost of house. 500liability replacementof and the his See

argument661 that value(rejecting policyholder’s policyS.E.2d at statute
stated costsuperseded repair replacement requirement replacementor in

rider). Moreover, 407:11, clear byour of RSA it is thatgiven construction
$223,000, amount in the Vermontpolicy,Nicolaou the statedpaying

fullyMutual has with that statute.complied
First,subsidiary arguments brieflyNicolaou makes several we discuss.

importhe that the or is of no whenargues repair replacement requirement
See,not case.building destroyed. simply e.g.,a is That is thetotally
(Kan.1290,Co., 1290,48 Ct.Burchett v. Kansas Mut. Ins. P.3d 1291-92

2002) replacementor toApp. (holding preconditionthat wasrepair
of total of insuredrecovery replacement involvingcosts in case destruction

(Ala. 1990)Co.,Hilley 184, 186, 189-90562 2ddwelling); v.Allstate Ins. So.
(same). Moreover, coverage endorsement itself refers tothe additional
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necessary amount to oractually spent repair replace damaged“[t]he the
added),destroyedor thus thebuilding” (emphasis demonstrating

applicability repair replacement requirementof the or in the of acontext
total loss.

Second, Co.,relying upon v. Lakeland MutualFerguson Insurance
(Pa. 1991), denied, (Pa. 1992),596A.2d 883 Ct. 611 712Super. appeal A.2d

and SR International Co.Business Insurance v. World Trade Center
LLC, (S.D.N.Y. 2006),445 F. 2dProperties, Supp. 320 Nicolaou argues

that the or isrepair replacement requirement unconscionable. Nicolaou’s
authorities are not In thepersuasive. Ferguson, insurer denied the
policyholders’ Ferguson,claim. 596 A.2d at 884. What was unconscionable
in requiringthat case was the topolicyholders repair replaceor their

beforeproperty they knew whether their insurer would provide any
(Pa.Co., 889,at all. Seecoverage RepublicBurton v. Ins. 845 A.2d 897-99

2004)Super. Ct. to extend the(declining unconscionability ofanalysis
inFerguson Here,to case which insurer did not deny coverage). Vermont

$223,000Mutual did not deny coverage, paidbut within several weeks
Thus,after the fire. Vermont Mutual’s reliance theupon repair or

replacement payingcondition for costs notreplacement was
unconscionable under the rationale Ferguson.of SR International is

case,similarly In that theunavailing. policyholder’s to collectright
replacement International,costs was not even before the court. SR 445 F.

atSupp. 2d 333. we do notAccordingly, agree with Nicolaou that the
orrepair replacement requirement is either inapplicable to total losses or

(9thunconscionable. Maryland 1284,Cas. Co. v. 96 F.3dKnight, 1292Cf.
1996)Cir. that insurer(holding paidthat had actual cash value of loss was

not estopped from ofconditioning payment replacement cost upon repair
or ofreplacement covered property).

•IV

Nicolaou next argues that his contains twopolicy ambiguous terms that
must be construed against Vermont Mutual and in favor of his claim for
replacement coverage.cost We disagree.

Nicolaou,According to the term “specified amount” in the valuation
clause may reasonably be construed either as the limit of listed inliability
the sectioncoverage of the or as thepolicy replacement cost. In common

means,theparlance, “specify”word otheramong things, “to mention or
name in a specific explicitor manner : tell or state precisely or in detail...
to specificmake ... to speak precisely or in detail: fullgive particulars.”

DictionaryWebster’s Third New International (unabridged2187
2002). turn,ed. In the common definition of the “specific”word includes
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(as stating,inor restrictionformulation accurateby precise“characterized
fromas resultsambiguity: from suchreserving) freedescribing, defining,

Id. Basedpertinentof matter.”or from omissionprecisioncareless lack of
and“specify”of the wordsordinary meaningsthe natural andupon

“specifiedthe termpolicyconstrueit is not reasonable to“specific,”
a Unlikebuilding.cost of coveredreplacementto thereferringamount” as

at the time adollars, fixed and definitein which isliabilitya limit of stated
issued, necessarilyof a isbuildingcostreplacementis thepolicy

ofdescriptiondetailedand unamenable tocontingent, inexplicit, imprecise
in the future.pointuntil some undeterminedits full particulars
notmay reasonablyamount”“specifiedwe that the termAccordingly, hold

with costreplacementin a would Nicolaouway providebe construed that
Indem., 699,151 N.H.Ctr. v. Executive Riskcoverage. See Catholic Med.

(2005)(“We linguistic gymnasticsfeats ofperform amazingwill not...701
ambiguous.”).to find a term

cash in thethe term “actual value”argues thatNicolaou also
Nicolaou,toAccordingambiguous.iscoverageadditional endorsement

limitto mean the statedmay reasonablyvalue” be construed“actual cash
cost of his home. There are twoliability policy replacementof in his or the

First, coveragethe additional endorsementproblems argument.with that
the value“will no more than actual cashpaythat Vermont Mutualprovides

Thus,complete.” byis itsrepair replacementof the until actual ordamage
that after actual orrepairthelanguage, providesown endorsement

mightMutual more than the actualpayis Vermontreplacement complete,
But is no circumstance underdamage.of the because therecash value

cost,more than thepay replacementwhich Vermont Mutual would ever
itliability,was less than the stated limit of isreplacementunless the cost

cash to meanreasonable to construe the term “actual value”not
Second, endorsement alsocoveragecost.” the additional“replacement

replacementthe cost loss“may disregardthat theprovides policyholder
anand make claim ... on actual cash value basis.”provisionssettlement

if cost” “actual cashwould make no sense andprovision “replacementThat
Finally, note at least one other court haswere we thatsynonymous.value”

termdetermined, policy,in of a insurance that thethe context similar
Burton, 894.not See 845 A.2d atambiguous.cash value” is“actual

sum, policy clearly unambiguouslyandIn we conclude that Nicolaou’s
wouldto or his house before Vermont Mutualrepair replacehimrequired

limit ofhim the difference between the statedany obligation to payincur
Marchman,See 500 S.E.2d at 660-61and the cost.liability replacement

language).no in similar(discerning ambiguity policy
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Finally, argument,at Nicolaouoral contended that under the
endorsement,additional he didcoverage actuallynot have to orrepair

rebuild, view,to do so. heonlybut elect In his once stated an intention to
rebuild,or was torepair replacementhe entitled but hadcosts no

to orobligation actually repair his house. Because Nicolaou didreplace not
issue,brief that we it to beendeem have waived. See TownAppeal of of

(2006).539, However,Nottingham, 153 N.H. 555 argumenteven if the
us,were thebefore it areproperly arguments against persuasive. Allowing

a topolicyholder replacementrecover costs without actually repairing or
him inrebuilding positionwould leave a better a theas result of fire than

fire,the he in the whichposition was before is the “moral thathazard” the
repair replacementor isrequirement Higgins,intended to avoid. See 469

773; Bureau, 115,P.2d at Gilbert Northv. Carolina Farm 574 S.E.2d 118
(N.C. (“The2002)Ct. App. placereason insurers [repairthis or
replacement] inprovision policies preventinsurance is to an insured from

profit omitted)),a from loss.”making (quotationa 580 S.E.2daff’d, 691
(N.C. 2003). we withAccordingly, agree those courts that have rejected
the argument that a stated intent to repair replaceor is sufficient to
trigger obligation payan insurer’s to the full replacement cost of an

(“ainsured building. Hilley,See 562 So. 2d at 190 mere to replaceintention
triggerdoes not the replacement paymentinsurer’s cost obligations”);

Ins., 206, (Ill.National Tea Co. v. & 456IndustryCommerce N.E.2d 211
1983).Ct.App.

The AppealsKansas Court of noted thathas the courts of this country
“unanimouslyhave all but held that actual orrepair replacement is a

precondition recovery Burchett,to on a replacement cost 48policy.” P.3d
cases).at (collecting1292 Today join jurisdictionswe those so holding.

V

Nicolaou also asks us to hold that the of theexclusion insurance industry
Act, (1995from the Consumer Protection RSA 358-A &chapter Supp.

2006) However,is unconstitutional. the arguments raisesNicolaou here
the Act inregarding Consumer Protection were never theraised trial

Thus, they review,court. not been preservedhave for our weand decline
(“ItBlackden, 448, (2006)to address them. v.See Miller 154 N.H. 456 is a

rulelong-standing parties may judicialthat not have review of matters not
trial.”).raised in the forum of

Affirmed.
GalwayDalianis, Duggan, Hicks, JJ.,and concurred.


