
Accordingly, that,the record demonstrates in reaching its final
award, the court ofcorrectly considered themany factors enumerated in

458:16-a,RSA II. theAlthough mayhusband be dissatisfied with the
award, it,the court findings supportmade which and the husband does not

that theseargue findings do not inenjoy support the Nor herecord. does
anycite legal authority indicating particularthat this distribution was

impermissibly inequitable argue anyor that specific of theaspect
Therefore,distribution was erroneous aas matter of law. saywe cannot

that the court’s exercise of discretion was unsustainable. Hampers, 154
atN.H. 285.

Affirmed.

Broderick, J.,C.J., Dalianis,and concurred.
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(Ann Ric,e, attorneyattorney general M. associateKelly Ayotte,A.
law),of thefor State.on the memorandumgeneral,

(MarkStevens, brief),on the forof Salem StevensLaw MarkofOffice
the defendant.

defendant, thean order ofGalway, Sharkey, appealsJ. The Brian
(Huot, J.) a guiltymotion todenyingLaconia his withdrawDistrict Court

Weto ineffective assistance of counsel.and vacate his conviction dueplea
reverse remand.and

2004, theby AugustThe are the Infollowing undisputed parties.facts
to, of, driving under the influenceguilty and was convictedpleddefendant

(2004).of 265:82 defendant wasof alcohol in violation RSA The
The trial court him to aby during plea.counsel this sentencedrepresented

assessment, and a nine-month revocation of hisfine, penaltyaplus$350
months of which bedriving suspendednon-resident six couldprivileges,

in interventionimpaired program.enrollment an driverupon
2005, filed motion topost-convictionIn December the defendant a

theuponhis and vacate his conviction basedguilty pleawithdraw
motion,of trial In of his hesupportineffective assistance counsel.

athat the defendant hadfollowing:submitted an affidavit recited The
he he informed hispled guiltyMassachusetts driver’s license when and

four in Massachusetts forpriortrial counsel that he had convictions
the influence of He asked his counsela under alcohol.operating vehicle

in the case would havepending Hampshirewhat effect a conviction New
thatlicense. His told himhis Massachusetts driver’s counselupon

of aslicense the same timesuspend periodMassachusetts would his for
him to Once the Massachusettsplead guilty.New and advisedHampshire

defendant wasMotor received notice that theRegistry of Vehicles
however,in thedriving Hampshire,intoxicated Newconvicted of while

licenserevoked his Massachusetts driver’sMassachusetts authorities
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indefinitely, to apursuant requiredMassachusetts statute that the lifetime
revocation of a whoperson’s license is convicted of thedriving under

%)24(c)(3influence five or times. Mass. §more See Gen. Laws Ann. ch. 90
2007).(Supp. The defendant would plednot have toguilty the New

had he inHampshire charge known that it would result the permanent
revocation of his Massachusetts driver’s license.

Although motion,the State did not theoppose defendant’s the courttrial
it ruling:denied without a “thehearing, fact defendant was [misinformed

concerning collateral a notconsequences plea[o]f does vitiate his
conviction.”

On theappeal, defendant that his trialargues providedcounsel him with
I,ineffective inassistance violation of Part 15Article of the New

Hampshire Constitution and the Sixth Amendment theto United States
and,Constitution trialaccordingly, the court’s denial of his motion should

be reversed and the case should be remanded for trial. The agreesState
with the defendant that the trial court’s order should be andreversed

thatargues the matter should for an evidentiary hearingbe remanded on
the defendant’s claim of ineffective ofassistance counsel. Both parties
agree thethat license penalty imposedrevocation is aby Massachusetts
collateral of theconsequence defendant’s is inguilty plea, which accord
with our of Elliott,definition “collateral consequence.” See State v. 133

190, 192(1990).N.H.

When a to priordefendant moves a guilty plea,withdraw he has the
to proveburden that his pleaearlier was not made thatvoluntarily and

withdrawal of the plea must be allowed to correct a manifest injustice.
LaForest, 286, (1995).State v. 140 N.H. 289 It is within the trial court’s

to grantdiscretion the of guilty plea,withdrawal a and the is notcourt
to therequired believe defendant’s statements. Id. We will not set aaside

trial court’s unless trialfindings the court ancommitted unsustainable
Id.; Lambert, (2001)of 295,exercise discretion. v.see State 147 N.H. 296

discretion”).(explaining “unsustainable ofexercise
We first address the ofdefendant’s claim ineffective ofassistance

Constitution, 226,counsel under the State Ball,State v. 231124 N.H.
(1983),and cite foropinions guidance only.federal Id. at 232-33. Because
we Constitution,conclude that the prevailsdefendant under the State we

a separateneed not undertake analysis.federal Id. at 237.

The andState Federal Constitutions guarantee a criminal
reasonablydefendant competent assistance of counsel. v. 155State Kepple,

267, (2007).N.H. 269 To successfully assert a claim for ineffective
counsel,of show, first,assistance a defendant must that counsel’s

representation and, second,constitutionallywas deficient that counsel’s
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atoutcome of the case. Id.actually theprejudicedperformancedeficient
must thattest,the a defendant showofprong269-70. To meet the first

thethat he she failed to function aserrors oregregiousmade suchcounsel
at 270.guarantees. Id. Broadthe Constitutioncounsel that State

trial and thedetermining strategy,intrial counselis affordeddiscretion
trial strategythat counsel’sthe presumptionmust overcomedefendant

a defendant mustprong,To meet the secondId.reasonably adopted.was
a reasonableshowing that there isbyactualdemonstrate prejudice

hadhave been differentthe of the wouldproceedingthat resultprobability
A reasonableId.legal provided.beencompetent representation

in theto confidenceis a sufficient undermineprobabilityprobability
the of a theguilty plea, prejudice prongthe In contextoutcome of case. Id.

that,there a reasonable probabilitythe to show that isrequires defendant
anderrors, guiltythe would not have pledfor defendantbut counsel’s

Comm’r,v.Wellington Dept.to trial.upon goingwould have insisted of
(1995).Corrections, 399, 401140N.H.

healleges that notified hisAs to first the defendant’s affidavitprong,the
for drivingin Massachusettspriorthat he had four convictionscounsel

he hisdirectlyalcohol. It also that askedallegesunder the influence of
a in Newramifications conviction of the same offensecounsel what

allegeswould on his license. The affidavitHampshire have Massachusetts
himerroneouslycounsel told that Massachusettsthat the defendant’s

for of time as Newperiod Hampshire,would his license the samesuspend
months, to Theplead guilty.maximum of nine and advised hima

ofin a loss his Massachusettsguilty permanentdefendant’s resultedplea
Thus, whether thelicense. the issue that we must address isdriver’s

the levelprovide constitutionally guaranteedcounsel failed todefendant’s
erroneously aadvising regardingthe defendant collateralbyof assistance

consequence plea.of his guilty
held an assistance will not beAlthough attorney’swe have that

if fails inform client of theconstitutionally ineffective he to his
violation, ofconsequencea which a collateralconsequences of isprobation

401, have yet140 N.H. at we not addressedguilty Wellington,a seeplea,
us, affirmativelyallegedlythe now in which counselissue before

courts,federala client about collateral Theconsequences.misinforms
ahowever, The Fourth Circuit Court of first addressed suchAppealshave.

(4thGarrison, 61, 1979),in v. 611 F.2d 65 Cir. whichcircumstance Strader
consequenceseligibilitya defendant’s dates are collateralparoleheld that

him; however,not if counsel “grosslyof which counsel need inform
and thatregarding eligibility,the defendant parolemisinform[s]”

the defendantplead guilty,induces the defendant toerroneous information
Strader, otherthe of counsel. Sincedeprivedis of effective assistance
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grosscircuits have held that misinformation concerning parole eligibility-
tomay amount ineffective assistance of if thecounsel defendant based his

plead upondecision to thatguilty Saffle, 918,advice. Beavers v. 216 F.3d
(10th 2000); Gillis, 664, (3dCir.925 v. 142Meyers 1998);F.3d 666-68 Cir.

States, 1545, (11th 1989);Holmes v. United 876 1552F.2d Cir. Sparks v.
(6thSowders, 882, 1988); Lockhart,852 F.2d 885 Cir. see also Garmon v.

120, (8th. 1991)938 121 Cir (holdingF.2d that simply “erroneous advice”
paroleconcerning eligibility may constitute ineffective assistance of

counsel). The Second and Ninth Circuits have ruled that “affirmative
misrepresentations” counselby regarding consequencesdeportation that
are pleacollateral to a guilty may constitute ineffective assistance of

Kwan, (9thcounsel. v. 1005, 2005);United States 407 F.3d 1015-17 Cir.
Couto, (2d179, 2002).United 311States v. F.3d 188 Cir. The Fourth

Circuit appliedhas this rule to encompass gross ofmisrepresentations
inconsequences, general. Green, 347,collateral Ostrander v. 46 F.3d 355

(4th 1995), grounds Netherland,Cir. overruled on other by O’Dell v. 95
(4th 1996)(en banc).F.3d 1214 Cir.
to holdingSimilar our in Wellington, federal circuit courts have also

held that counsel’s failure to inform the of consequencesdefendant that
are to willguiltycollateral his not renderplea counsel’s assistance

1251, (10th Cir.),ineffective. Ashcroft,Broomes v. 358 F.3d 1256 cert.
denied, (2004); 187;Couto, Ostrander,543 U.S. 1034 311 F.3d at 46 F.3d at
355; (7thKolb, 941, 1989), denied,Santos v. 880 F.2d 943-44 Cir. cert. 493

(1990). Thus,U.S. have,1059 federal circuits at least drawn aimplicitly,
line an attorney’sbetween failure to inform clienta of the collateral
consequences of anpleading guilty and attorney’s grossly misadvising the
client suchregarding consequences.collateral The CircuitFourth has
expressly stated this delineation: an“Ordinarily, attorney need not advise
his of theclient ‘collateral ofmyriad consequences’ pleading guilty.
However, thewhere client asks for advice about a consequence’‘collateral
and uponrelies it in todeciding pleadwhether theguilty, attorney must
not misinform his clientgrossly Ostrander,about the law.” F.3d at46 355
(citation omitted); Holmes, 876see also F.2d at 1552 n.8 the(adopting
Fourth reasoningCircuit’s from Strader that failure to inform is

misinformation).distinguishable from The First Circuit has alluded to this
distinction, Ponte,but directly uponhas not ruled it. Cepulonis v. 699 F.2d
573, (1st 1983)577 Cir. (stating, may“misinformation be more vulnerable
to challenge information,”constitutional than mere lack of but concluding
that the guilty pleadefendant’s was andknowing voluntary).

holdingsWe find of thethe Fourth Circuit and inpersuasive accord
with jurisprudence.our weAccordingly, hold that defense counsel will fail
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I, ArticlePartguaranteed byof counselthe effective assistancesupplyto
amisinformsif counsel grosslyConstitutionHampshireof the New15

pleadingofconsequencescollateralabout thedefendant clientcriminal
plead guilty,in todecidingthat advicerelies uponthe defendantguilty,

would not havethat the defendantprobabilityis a reasonableand there
State, 212Accord, v.Pettisadvice.but for that erroneousguiltypled

796,State, 798(Mo. 2007); 591 S.E.2d189, Rollins v.App.194 Ct.S.W.3d
dismissed,(Iowa),315,(Ga. State, appealN.W.2d 3242004); v. 387Saadiq

(1986).479 U.S. 878

standard, “grossdefinewe mustthisHaving adopted
“grosshave used thefederal courtsAlthough numerousmisinformation.”
of thestandard, definitionhas been no conclusivetheremisinformation”

(8th 1984), 764Lockhart, 568, aff’d,n.4 Cir.731 F.2d 571In Hill v.term.
(en (1985), Circuit(8th Cir.) banc), Eighththe474 U.S. 52aff’d,1279F.2d

stating, “Straderparole eligibility,involvingtwo decisionspriorreferenced
misinformation,’ evident involvebut as is‘grossdo not defineand O’Tuel

Strader, theIn defense counsel toldyears.”in themiscalculationsmajor
years;in and one-fourthparolehe for oneeligibledefendant that would be

crimes, of correctionshowever, departmentupon allegedbased his
beforeeight yearshim and three-fourthsrequired to serveregulations

O’Tuel, theStrader, 611 F.2d at 63. In counsel toldeligible.becoming
serving years,for after teneligible parolethat he would bedefendant

servinghe be afteronly eligiblethe law made clear that wouldwhen
(4th 1983). contrast,498, InOsborne, 499 Cir.O’Tuel v. 706 F.2dtwenty.

thebythe misinformation receivedCircuit in Hill held thatEighththe
Hill,Hill, In731 F.2d at 571.“grosswas not misinformation.”defendant

upon understandinghe based thepled guiltydefendant claimed thatthe
sentenceforty-five-yearone-third of hisonlythat he would have to serve

(fifteen that(twenty-two-and-a-half years)rather than the one-halfyears),
Thus,he a second offender. Id. at 569.had to serve because wasactuallyhe

examples phrase “majorthe and theEighththe Circuit used above
information thatto define misinformation” as“grossmiscalculation”

the defendantdiscrepancy between whatobjectively significantcreates an
they actuallycollateral would be and whatconsequenceswas told his

definition, requirementis in line with ouradoptWe that whichbecame.
prongerror” to the firstattorney “egregious satisfythat an must make an

the for ineffective assistance of counsel.of test

case, told himallegesIn the instant the defendant that his counsel
months,nine thelose his Massachusetts license for butthat he would

If thispermanently.authorities revoked his licenseMassachusetts
true, grosssuch a result would constitute misinformation.allegation were
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Thus, the trial court unsustainably exercised its discretion by erroneously
that, even ifruling defense misinformed the defendant regardingcounsel

the collateral consequences of his suchplea, misinformation did not vitiate
the conviction. weAccordingly, reverse the trial court’s ruling and remand
this case for' evidentiaryan onhearing whether the pleadefendant’s
counsel grossly misinformed him theregarding collateral ofconsequences

and, so,guiltyhis ifplea whether there is a reasonable that theprobability
defendant would not have pled guilty but for that erroneous information.

Reversed and remanded.

DugganBroderick, C.J., Dalianis, Hicks, JJ.,and and concurred.
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MEMORANDUM OPINION

HICKS, defendant,J. The Timothy Dupont, appeals the order of the
J.)Superior Court (Barry, hisdenying request for the preparation of

hearing attranscripts expense.the State’s We affirm.


