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uses, and would notnonconformingthe doctrine ofconflict with
violate RSA356-B:5.

Id. at 429.
Here, cottage-in this case. theThe set forth in Cohen controlsanalysis

As thelegal nonconformingare uses.buildings by Mapleowned 228style
unit,” andout, “dwellingnot meet the definition ofthey domajority points

square footage requirementnot meet the minimumcottagesmost the doof
However, the ZBAthe Town’s Ordinance.in section 503.3 ofspecified

determined, that theagreed, proposedand the courtsuperior
thenot in a in the use ofchangeconversion would resultcondominium

grant Maple’sfor the ZBA to 228properit wasproperty. Consequently,
superiorI therefore affirm theexception.for a wouldapplication special

the ZBA’s decision.upholdingcourt’s order
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(,Gordon,Law Joshua L. of Concord Joshua Gordon on theL.Office of
fororally), petitioner.brief and the

Brennan, Caron, (Kathleen& ofIacopino,Lenehan Manchester A.
Hickey orally),on the brief and for the respondent.

Duggan, (wife),J. respondent, IngridThe I. Maynard appeals and the
(husband),Johnpetitioner, MaynardM. a finalcross-appeals divorce

M.)by (Love,decree recommended a Marital Master and theapproved by
J.).Superior Court We affirm.(Hampsey,

followingThe facts in the record.appear partiesThe were married in
1978 and have two children. theThroughout course of their marriage, the
husband worked outside of the home and income for theprovided family,
while the wife stayed at home and cared for the children. Even after both

school,children had entered the employmentwife’s was limited to
teachingsubstitute and volunteer atwork the children’s elementary

school. At pointsome later in the themarriage, physicalwife’s mental and
beganhealth to deteriorate.

5, 2002, divorce,On February the husband filed a forpetition alleging
that irreconcilable differences between the anparties caused irremediable
breakdown of the Themarriage. superior court issued an order of notice

4,2002,on March thatstating temporarya hearing/strueturing conference
18,was scheduled for 2002. The orderApril stated that the wife:

must file a written appearance with the Clerk on or before March
28, 2002. If oryou your attorney do not file theappearance,an
Court will treat this case though you admittingas were the facts
in answer,the attached Petition. If to fileyou wish an it must be

2002____If28,byfiled April you do not with thesecomply
requirements, inyou may DEFAULT, yoube considered may
not have an toopportunity dispute this case and the Court may
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you youraffect withoutmayissue orders in this matter which
input.

andpetitionserved with theThe record indicates that the wife was
Countyfrom the Sheriff’sHillsboroughof notice a sheriffby deputyorder

however,21, wife,The that shedisputesMarch 2002.onDepartment
the sheriff toalleges attemptednotice. She that whentimelyreceived

Further, herher, the door. she claims thatshe did not answerserve
in herthe for divorce and order of noticecopies petitionhusband ofplaced

the temporarynot until after the date ofwhich she did discoverbag,school
hearing.

answer, nor did she attendfile a ortimely appearanceThe wife did not
default,her to be inthe court foundtemporary hearing. Consequently,the

1, 2002. The court alsohearing Julya final default forand scheduled
order, that in lieu ofprovidedwhichtemporarythe husband’sapproved

at themonthly expensescontinue toalimony, paythe husband would
wife, monthly mortgage payment,theby includingresidence theoccupied

taxes, utilities and home and auto insurance.property telephone,
the matterhearing,at the final default andproThe wife seappeared

to commence settlement discussions.continued to allow the partieswas
fruitless, a final divorcediscussions were andUltimately, settlement

29, withparties appearedfor 2003. Bothhearing Maywas scheduled
however, away bythe wife was takenhearing;for the 29thMaycounsel

result, anAs a the court issuedhearingthe commenced.ambulance before
filethe Clerk’s date of notice hereof todaysthe wife “7 fromgivingorder

either,fail to doFinal Order. Should sheobjection Proposedan and her
Final as final ordersProposed Ordermay adopt husband’s]the Court [the

shall concluded.”in this case and the matter be
Thereafter, timely objection proposedfiled a to the husband’sthe wife

court the wife’sto strike the default. The deniedfinal order and a motion
to themotion, timely objectionthe filed an[wife]and ruled that “since

Decree, meritshearinga final on theProposedof theadoption [husband’s]
scheduled____”shall be

order, to the Newthe court’s the wife was admittedShortly following
the course of her approximatelyin Concord. OverHampshire Hospital

andthe filed numerous motionsstay hospital, partiesat theeleven-month
modifyfiled motion tothe wife aNotably,for continuances.requests

9,Julyto Oncompel interrogatories.and a motion to answersalimony
the matter be2004, and ordered thatthe court denied both motions

21, 2005, the wifehearing. Subsequently,final on Marchscheduled for a
motion was alsoalimony.motion for This denied.filed another
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25, 2005, itduringon whichhearing AprilThe court conducted a final
5, 2005, aOn the court issuedtestimony parties. Mayheard from both

wife,to award to theagain alimonydecree of divorce. The court refused
the waived her claim to“[b]y rulings, [wife]that courtexplaining prior

division, the ordered that theWith to courtalimony.” respect property
ie., ownedproperty byof the marital the realsignificant assets estate —

to thesixty percentthe them awarded wifeparties split between with—be
toto the The wife filed a motionforty percentand awarded husband.

reconsider, to The courtclarify/reconsider.and the husband filed a motion
motion, decree, anddenied the wife’s clarified one of the otherwiseportion

the motion.denied husband’s
(1)by: denyingOn the wife that the court erredappeal, argues superior

(2)default; concluding pleadher to strike the that her failure torequest
default, alimonyas a result of her her fromalimony, precluded requesting

(3)hearing;at the final her motion to answers todenying compel
(4)interrogatories; alimony.and her fordenying requests

(1) defaulted,response, arguesIn the husband that: because the wife
(2)alimony; byshe cannot seek the court exercised its discretionproperly

(3)default;finding the wife in his initial didproposal regarding alimony
(4)default;not “waive” the and the court properly exercised its discretion

not Onby awarding alimony. argueshe that the court shouldcross-appeal,
reached a equitablehave more distribution.property

First, -weaddress the wife’s that the court erredargument superior by
her todenying request despitestrike the default. She contends that the

residence,fact that the sheriff’s return of service indicated at herservice
18,she was unaware of the on 2002. Shetemporary hearing April further

contends that the husband admitted he the orders ofprobably placed
notice in her inbag, temporary gloveschool and the orders the

car.compartment arguesof her The wife that between the husband’s
actions of the and“hiding” hearing impactdocuments the that the divorce

health,had on her mental it cannot concludedbe that she received
notice,adequate and thus the default haveshould been stricken.

“The trial decision to strike an ofentrycourt’s whether default is
discretion;within its we will not a rulingdisturb such unless the court

[unsustainably exercised discretion or erred as a matter of law.”its]
Constr., Inc., 789,Lakeview Homeowners Assoc. v. Moulton N.H. 791141

(1997) omitted); Lambert, 295,see also v.(quotation State 147 N.H. 296
(2001) standard).(explaining unsustainable exercise of discretion Despite

contentions,the wife’s the record thesupports conclusion that she received
4, 2002,notice. Onadequate superiorMarch the court sent the wife

divorce,notification that the petition completehusband had filed a for with
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the April temporaryfor service and notice of 18thacceptinginstructions
claim that' didand conference. The wife does not shehearing structuring

Furthermore,the court’s notification. the record shows thatnot receive
Office serve the wifeHillsborough Countythe husband had the Sheriff’s

the and orders of notice at her residence. The returnpetitionwith divorce
21, deputyMarch 2002—indicates that a sheriff servedof service—dated

a the andleaving copythe at the abode of ... of writ“by [the wife]wife
notice____” wife maintains that she did not answerAlthoughorder of the

sheriff, held that a “sheriff’s return ofpreviouslythe door for the we have
....” v.is entitled to a of correctness Adamspresumptionservice

(1970).Sullivan, 101, significant, superior110 N.H. 103 the courtEqually
lack notice of thetestimony concerningfound “the ofspecifically [wife’s]

Petition for Divorce not credible.”
the motion to strike the defaultWhile the court’s order onsuperior

25,these since at leastproceedings Aprilstates that the “had notice ofwife
2002,”the record that she had notice earlier than that date and wellshows

18, Thus, in thenothingthe default entered on 2002.Aprilbefore was
exercised itssuggests superior unsustainablyrecord that the court

findingor erred as a matter of law in the wife to be in default.discretion
argument.the wife’sAccordingly, rejectwe

Next, bythe that the court erredargument superiorwe address wife’s
default,alimony,her failure to as a result of herconcluding pleadthat

alimony hearing.her from at the final The wifeprecluded requesting
contrarycontends that the court’s conclusion is to RSA 458:19superior

(2004). that Court Rule 185 aSuperior requiresThe husband counters
an if he or she to seek orresponding party alimonyto file answer wishes

R.relief a divorce See SUPER. Ct.during proceeding.other affirmative
file andtimely appearance185. He that since the wife failed to aargues

default,answer, in her rightshe was found to be and thus waivedproperly
alimony during proceedings.to seek the divorce

blush, 458:19 to RuleappearAt first Rule 185 and RSA be inconsistent.
in “An answer to a or apertinent part: petition cross-petition185provides,
is in cases where the wishes torequired responding party[for divorce]

relief,seek or other affirmative or to assert an affirmativealimony
added).cases,In an filed.” Id.may (emphasisdefense. all other answer be

rule,Thus, to a to a for divorceaccording person responding petitionthe
alimonyfile if the wants to seek the divorceperson duringmust an answer

proceedings.
458:19,1(a)-(c)In RSA states:comparison,

for the courtUpon party alimony payments,motion of either
the of to the inpayment alimony partyshall make orders for
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for a definite orpermanent,ortemporaryeitheralimony,need of
time, isalimony paymentsforof if the motionperiodindefinite

thenullityof or divorce and5 of the decreeyearswithinmade
that:court finds

both,income, or(a) property,lacks sufficientThe in needparty
RSAin accordance withincluding apportionedproperty

needs,458:16-a, party’s reasonablefor suchprovideto
partieswhich thestyle livingthe of tointo accounttaking

marriage;the andduringhave become accustomed

meetis able to(b) alimony soughtisfrom whompartyThe
seekingthemeeting partythose ofneeds whilereasonable

theof to whichstyle livingaccount thealimony, taking into
marriage; andduring theaccustomedhave becomeparties

through(c) self-supportingis unable to beThe in needparty
that meetslivingat a standard ofappropriate employment

of partiesof a child theor is the custodianreasonable needs
thatmake it appropriatecondition or circumstanceswhose

outside the home.employmentthe not seekparent

motion forto a party’sdiscretion considergivesThe statute the court
five of theyearsmade withinas the motion ispayments, longsoalimony

laid out indecree, the meets the criterialong partyand so asdivorce
(a)-(c).Id.subsections

120,N.H. 144Hampshire, 153In Press v. State NewAssociated of
should be(2005), court rules and statutespossible,indicated wherewe that

analysisother. This is consistentnot to contradict eachconstrued so as
have that awhich heldjurisdictions,taken in otherapproachthewith

andpossible,harmonized wheneverand a court rule should bestatute
See, Brock, 274 Mich.Bint v.e.g.,as to effect to both.interpreted giveso

Sec., 128(2007), T. Economic232, Dept.234-35 Kenneth v. ArizonaApp.
(Ariz. Ward,v. 92 P.3d773, 2006),App. City Spokane774-75 Ct.P.3d of

(Wash. 2005).(Wash. 2004), denied,787, 120P.3d 953App.789 Ct. cert.
according toand Rule 185 can be construedWe find that RSA 458:19

185 thespecifiesin Ruletheythat are not conflict.languagetheir soplain
original proceedings,the divorcetiming request alimonya for inof

upto be filed for to fiverequest alimonya forpermitswhereas RSA 458:19
failure to with Ruleparty’s complydivorce. Ayears respondingafter the

originalin the divorce decree.alimonyan ofmay preclude185 award
458:19,1, alimonyHowever, party may requestthat samepursuant to RSA

post-divorce.
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We note that we have previously applied the standards in RSA
458:19,Í, post-divorceto andpre-both determinations of alimony, and we

See,do not e.g.,retreat from those cases. In the HampersMatter &of
Hampers, 275, 283-85[2006);154 N.H. In the Harvey Harvey,Matter &of

425, (2006),153 N.H. 430 overruled on other In thegrounds by Matter of
Chamberlin, 13, 16(2007);Chamberlin & 155 N.H. In the Matter Suttonof

8 (2002).Sutton, 676, Thus,& N.H.14­ 679 we conclude that Rule 185 and
conflict,RSA 458:19 aré not in the superiorand that court did err innot

the wife’s fordenying' repeated requests alimony during the divorce
In ofproceedings. light foregoing,the we need not theaddress remainder
argumentsof the to theparties’ pertaining wife’s forrequests alimony.

Next, we turn to the wife’s argument that it was error the superiorfor
denycourt to her compel interrogatories.motion to answers to She argues

that without the husband’s answers she was denied an opportunity to
meaningfully contest the ofdistribution marital atproperty the final

motion,to thehearing. According wife’s the interrogatories onpropounded
(1)the sought assets,husband information to: thepertaining parties’- which

(2)the wife was relevant toargued distribution;the issue of property the
income,husband’s which the alimonywife stated was relevant to ofissues

(3)and child and andsupport; custody visitation issues.
The objected,husband arguing, among things,other that he received

(20)the wife’s interrogatories “approximately twenty months after the
default, (18)eighteen (6)after of[wife’s] months the close sixdiscovery,

matter,months after filed[the wife’s] counsel her in thisAppearance and
(4)four months after the Order theupholdingCourt’s default.”[wife’s]

The husband emphasized that he “should not be forheld accountable the
•failure to inparticipate[wife’s] these to seekproceedings, properly

discovery, or for the failure thegain[wife’s] to information she seeks
alternatethrough means.” The court denied the wife’s motion “for reasons

set forth in objection.”the [husband’s]

The decision to disallow pretrial discovery is within the sound
of thediscretion trial and willjudge, upholdwe it unless it is an

unsustainable exercise of discretion. Bennett ITT Group,v. 150Hartford
753, (2004).N.H. out,760 As the husband correctly points the wife failed to

withcomply discoverythe deadline waited a yearand over to send the
Second,husband interrogatories. the information insought the wife’s

interrogatories related toprimarily alimony, custody and child support.
The wife is not the court’s rulings pertaining to either custodycontesting
or child support appeal,on and we alreadyhave ruled on the issue of

Toalimony. the extent the wife’s interrogatories sought information
distribution,relevant to property we note that the wife was awarded
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assets, shemarital which was whatthe significantofsixtyalmost percent
Moreover, not the court’sdisputeshe doeshearing.the finalatrequested

Thus, saywe cannotappeal.onpropertyto divisionruling respectwith
denyingin her motionits discretionunsustainably exercisedthat the court

compel.to

the court shouldargument thataddress the husband’sFinally, we
458.T6-a, IIRSAdistribution.equitable propertymorereached ahave

of is(2004) propertymaritalequalthat distributionpresumptioncreates a
an isequal285. divisionAlthough154 N.H. atequitable. Hampers,

thatmaythe court determinethe to be equitable,under statutepresumed
&In Valencethe Matterequitable.would not beequalan division of

663, (2002), byon other grounds666Valence, 147 N.H. modified
Chamberlin, N.H. at 16.155

inthe court to consider458:16-a, II various factors forRSA enumerates
award, marriage, abilitythe of thethe of thelengthits such asfashioning

needs, parent,the needs of the custodialfor their ownparties provideto
ofmarriage and the valueparty duringof each thethe contribution

atHampers, 154 N.H. 285.eachby party.contributedproperty
“[a]ny other factor deems[it]the court considerAdditionally, may

II(o).458:16-a,RSAdistributing parties’in the assets.equitablyrelevant”
however, inawardingfrom a assetprecluded, particularA trial court is not

See 154N.H. at 285.party. Hampers,to oneentiretyits
determiningin mattersthe court broad discretionsuperiorAs we afford

decree, will notin a final divorce wefashioningof distributionproperty
IfId.decision absent an exercise of discretion.overturn its unsustainable

the presented,can be made on evidencefindings reasonablythe court’s
Id.they will stand.

of themanythe toargument, points aspectsIn of his husbandsupport
award and then makes the blanket assertionpropertycourt’s distribution

that“equitable.” expressly “[i]nare The court foundthey superiorthat not
award, themaking [wife’s]its the Court has considered non-economic

for themarriage raising caringto the for the children andcontribution
facts, (1)addition, found, theIn it other that:parties’ among manyhome.”

(3)(2) thea the wife wasparties long-term marriage; unemployed;had
$100,000a health insurance and retirementsalaryhusband received with

herself;(4)benefits; enough money to supportthe wife has “never” earned
(5) primarilywhile the husbandprimarilythe wife cared for the children

income; (6) from mental andfamily specificthe the wife sufferedearned
(7)issues; “a tosuperior ability acquirehealth the husband hadphysical

(8)wife; ofto the and an distributioncompared unequalfuture assets” as
in favor of the would be equitable.assets wife



Accordingly, that,the record demonstrates in reaching its final
award, the court ofcorrectly considered themany factors enumerated in

458:16-a,RSA II. theAlthough mayhusband be dissatisfied with the
award, it,the court findings supportmade which and the husband does not

that theseargue findings do not inenjoy support the Nor herecord. does
anycite legal authority indicating particularthat this distribution was

impermissibly inequitable argue anyor that specific of theaspect
Therefore,distribution was erroneous aas matter of law. saywe cannot

that the court’s exercise of discretion was unsustainable. Hampers, 154
atN.H. 285.

Affirmed.

Broderick, J.,C.J., Dalianis,and concurred.
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