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Thus,rights speech.” plaintiff prevailto free the did not on its First
Amendment it is not entitled to feesAccordingly,claim. on this basis. See

§42 U.S.C. 1988 fees to(authorizing prevailing party).
The second is that is itself aplaintiff’s argument “preemption

claim which and it isupon prevailed” uponconstitutional which[it]
Indisagree.§therefore entitled to 1988 fees. We Golden State Transit

(1989),v. Los 493 U.S. 103 the CourtCorp. City Angeles, Supremeof
Clause, force,clarified that “the of its own does not createSupremacy

(footnote omitted).§enforceable atrights under 1983.”Id. 107

That clause not a of federal itany rights;is source secures
federal them come inrights by according priority theywhenever
conflict with state law. the of invarietyGiven situations which

asserted,pre-emption mayclaims be in state court and in federal
court, it incorrectobviouslywould be to assume that a federal

§of action 1983 exists timeright pursuant everyto a federal rule
of law statepre-empts regulatory authority.

citations, omitted). Thus,Id. at 107-08 footnote and(quotations, brackets
rejectwe the contention that its success on the claimplaintiff’s preemption

attorney’s §alone entitles it to fees under 1988.

Affirmed.
DugganBroderick, C.J., Dalianis, Galway, JJ.,and and concurred.
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DUGGAN,J. The State an order of the Courtappeals Superior
J.) granting the defendants’ motion to arbitration and(Fitzgerald, compel

dismissing declaratory judgment.its for We affirm.petition

I. Background

A. AgreementThe Master Settlement

years ago, alongSeveral New with other states andHampshire,
manufacturers,jurisdictions, filed suit a number ofagainst tobacco

that were inalleging they engaging wrongful advertising marketingand of
See, Morris,othercigarettes products. e.g., Philipand tobacco Com. v.

(Mass.505, 2007); Morris,Inc., Inc.,864 N.E.2d v. Philip507 State 905
(Conn. 2006).42, 1998,A.2d 43 In the ofAttorneysNovember General

states, Columbia,forty-six the ofDistrict the Commonwealth of Puerto
(the States)Rico and four United States Territories enteredSettling into

(MSA)the Tobacco Master Settlement withAgreement four domestic
manufacturers,tobacco known as the Original Participating

(OPMs).Manufacturers Because two of the manufacturers have merged,
USA, Inc.,the PhilipOPMs now are defendants Morris R.J. Reynolds,

Inc., and Lorillard Tobacco Co.
MSA, Settling agreedUnder the the States to dismiss their lawsuits and

to release and future claims the OPMs inpast against exchange for annual
OPMs, concessions,from the as well as otherpayments includingseveral

MSA,marketing advertisingand restrictions. Since the execution of the
manufacturers,various other tobacco known as Subsequent Participating

(SPMs), joinedManufacturers have the MSA and are to the samesubject
payment obligations and other restrictions as the OPMs. theCollectively,

(PMs).and the are ParticipatingOPMs SPMs known as Manufacturers
Those tobacco that did not enter intocompanies the settlement are known

(NPMs).as ManufacturersNon-Participating
The annual that the MSApayments requires the PMs to make are

Settlingintended to the States achievehelp “significant funding for the
publicadvancement of health” and “the ofimplementation important

MSA,publictobacco-related health measures.” Under the the do notPMs
Instead,make thepayments directly Settlingto individual States. each

PM is to make arequired single, paymentnationwide into an escrow
account on 15th each theApril year,of and funds are subsequently
allocated the States. Theamong Settling payment obligationsPMs’ are

annually bycalculated an Auditor.”“Independent Currently, the
Auditor is the firmIndependent public accounting

PricewaterhouseCoopers LLP.
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thehowgoverningformulacomprehensiveaThe MSA contains
Theobligation.paymentPMs’ annualcalculates theAuditorIndependent

account itsinto the escrowpaythe OPMs tois for each ofstarting point
as specifiedfor the at issueyearthe amountmarket share of baserelative

to severalIX(c)(3) subjectis thenthe MSA. This amountofin section
“Non-Participatingis theadjustmentOneadjustments.andreductions

(NPM here at issue.which isAdjustment),Adjustment”Manufacturer
notthat haveabove, manufacturersthe NPMs are tobaccoAs noted

marketingMSA’sto theMSA, subjectand are thus notthejoined
drafters of the MSATheobligations.and paymentrestrictions

couldpayment obligationsandmarketingthat restrictionsacknowledged
tocause PMsdisadvantage potentiallyandcompetitivethe PMs at aput
toThus, attemptsthe NPM Adjustmentto the NPMs.lose market share

of thepayment obligationsthe annualby reducingthe marketplacelevel
market totheythat lost shareprovenisgroupPMs if—as a collective —it

the NPMs.
and reduce the annualapplytoAdjustmentIn order for the NPM

thePMs, whetherof the it first must be determinedobligationspayment
of domesticpercentageof a certaina collective lossexperiencedPMs

Next, by nationallybe athe NPMs. it must determinedmarket share to
theto in the MSA asconsultingeconomic firm'—referredrecognized

on thecompetitive disadvantageaimposed“Firm”—whether the MSA
factor” in the PMs’disadvantage “significantthat was aPMs and whether

market sharerequisiteIf the PMs theexperienceloss of market share.
significantthe was a factorthe Firm also concludes that MSAloss and

loss, Adjustment applies.then the NPMcontributing to that
Adjustmentand the NPM isif factors are provenEven these two

aSettlingfor a State to avoidthe contains a mechanismapplicable, MSA
that:providesof The MSApayments.reduction

to anPayment subjectAllocated shall not beSettlingA State’s
had acontinuously... if StateAdjustment SettlingNPM such

the entireduring... in full force and effectQualifying Statute
in which theyeartheyear immediately precedingcalendar

due, thediligently provisionsin is and enforcedpayment question
entire calendar ....during yearof such statute such

Statute,IX(d)(2)(B). codified asQualifyinghas aHampshire§MSA New
(2007). doing541-C NPMschapter requires541-C RSAchapterRSA

bya escrow fundqualified Aprilin to intoHampshire placebusiness New
the number of individualmoney upona certain amount of based15th

previous year.the NPM theHampshire by duringsold in Newcigarettes
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541-C:3,1(b); 541-C:2,VI, :2,See RSA see also RSA X (defining “qualified
sold”).escrow fund” and “units

B. The Present Dispute

The present dispute concerns the Independent Auditor’s decision not to
17,2006an NPM theapply Adjustment to PMs’ annualApril payments. In

MSA,accordance with the the Independent Auditor issued detailed
preliminary 7,calculations of the amounts due from the PMs on March

calculations,2006. In its the Independent Auditor did not theapply NPM
Adjustment to the payment obligations.PMs’ thatRecognizing partiesthe
disputed adjustmentwhether the should theapply, Auditor stated that:

The Independent chargedAuditor is not with the responsibility
under the MSA of amaking determination regarding this issue.
More theimportantly, Independent Auditor is not qualified to
make the legal determination as to whether any particular

Statute____Settling State has “diligently enforced” its Qualifying
Until such time as the parties resolve this issue or the issue is

fact,resolved by a trier of the Independent Auditor will not
modify its current approach to the calculation.

Although the Independent Auditor did not—in its preliminary
calculations or its currentexplicate approach to determiningelsewhere—
whether an NPM Adjustment applies, apparently approachits was to

that thepresume Settling States were diligently enforcing their Qualifying
Statutes, since, in of the fact that itspite that all of theacknowledged
conditions applying met,for an NPM Adjustment had been it refused to

theapply AdjustmentNPM to the PMs’ annual payments for 2003. See
Morris, Inc.,Com.v. Philip 864 N.E.2d at 510n.7.

After thereceiving Independent calculations,Auditor’s preliminary the
requestedPMs that an AdjustmentNPM for 2003 be applied to their final

Nonetheless,2006 payment calculation. the AuditorIndependent did not
theapply Adjustment 29,NPM in its final calculations issued March 2006.

Even thethough Independent Auditor again acknowledged the dispute
between the PMs and the Settling States concerning application of the

Adjustment,NPM it did attempt Rather,not to resolve dispute.the it
“[ujntilreiterated priorits statement that such time as the parties resolve

this issue the fact,or issue is resolved aby trier of the Independent
Auditor will not modify its current to theapproach application of the NPM
Settlement Adjustment.”

Shortly thefollowing release of the Independent Auditor’s final
calculations, several PMs served notice that they disputed the final
calculation. While ofmost the PMs the fullpaid amounts calculated on the
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LorillardPeoplesee v.17, 2006, protest,albeit underdate of Aprildue
and(Ill. 2007), ReynoldsR.J.Co., 546, Ct.App.551865 N.E.2dTobacco
theintoAdjustmentthe NPMattributable topaidLorillard the sums

Id.Account,” in the MSA.as“Disputed Payments provided
declaratory2006, expediteda for an18, petitionthe State filedOn April
Qualifyinghadcourt, that it aseeking a declarationsuperiorinorder

2003.duringthat statutediligentlythat it enforcedin effect andStatute
moneyallthe to releasesought requiringan OPMsThe State also order

The PMsaccount.disputed paymentsfrom thedue HampshireNew
of itsenforcementHampshire’s diligentof Newthat the issuecountered

of insubject superiorthe an actionproperlywas notQualifying Statute
to incourt, to submitted arbitrationoughtthat the matter beand

XI(c) the PMs filed aConsequently,of MSA.with section theaccordance
petition.and dismiss the State’sto arbitration tocompelmotion

tothe MSA in orderprovisionsthe ofThe court examinedsuperior
was arbitrable. Itthedispute partieswhether the betweendetermine

XI(c),clause, disputessection coversthe MSA’s arbitrationconcluded that
addition, the courtInAdjustment.the of the NPMconcerning application

dototo to arbitration “becauseoughtfound that the matter be submitted
and intentions.”parties’to theclosely expectationsso would more conform

submitting the matter to arbitrationParticularly, the court noted that
nationwideintent “to have issues ofparties’with thewould be consistent
reductions,concern, adjustmentsthe of nationwide andapplicationsuch as

the court found that theConsequently,determined on a nationwide basis.”
the termsbe to arbitration in accordance withoughtmatter to submitted

forMSA, The State filed a motionpetition.the dismissed the State’sof and
reconsideration, which was denied.

II. Discussion

(1) itdisputethat: the over whetherappeal, arguesOn the State
tosubjectin 2003 is not theQualifyingenforced its Statutediligently

(2)MSA; the does notIX(j)of the section of MSAprovisionsarbitration
(3) did notSettlingthe raised in its the Statesapply petition;to issues

of their executivejudiciariescontract from their own the reviewaway
(4) right diligentto contestdiligence;officers’ and the PMs waived their

thebyof a of executedby agreementsenforcement in 2003 virtue series
itsin The that it never surrenderedarguesJune 2003. State alsoparties

and thataccounting powersan firm with the dutiessovereignty provideto
itstraditionally province.are within

the SPMs assertarguments,In to the State’s the OPMs andresponse
(1) unambiguousplainthe that the andsuperior correctlythat: court ruled

(2) therequires superiorof MSA of thislanguage dispute;the arbitration
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thatcorrectlycourt concluded the MSA’s paymentnationwide structure
(3)arbitration;compels the well-settled in favorpresumption of arbitration

arbitration; (4) State’s,compels and the assertion that the OPMs “waived”
their toright diligent duringcontest enforcement through2003
agreements settling their NPM Adjustment claims for 1999-2002 anis
arbitrable The pointissue. OPMs and SPMs also to the fact that a

ofsignificant number other states have considered these and similar issues
and concluded requiresthat the MSA that bethey tosubmitted
arbitration.

“The of an arbitrationscope provision contained in a contract
presents questiona of law for this court.” John A. Cookson v.Co. N.H.

352, 355(2001).Bearings,Ball N.H.147 “Such a clause is to be interpreted
asso to make it thespeak partiesintention of the at the time it was made

omitted).bearing in mind its purpose policy.” (quotationand Id. While
there is a ofpresumption arbitrability if the contract contains an

conclude,clause, mayarbitration we that a particular grievance is not
if itarbitrable is determined with positive assurance that the iscontract

not of ansusceptible interpretation that covers the dispute. Id. at 355-56.
The arbitration ofprovision the MSA states as follows:

Any dispute, controversy or claim outarising of or torelating
by,calculations orperformed any by,determinations made the

limitation,Independent Auditor without(including, any dispute
concerning operationthe or application anyof of the

reductions,adjustments, offsets, carry-forwards and allocations
XI(i))described in IX(j)subsection or subsection shall be

submitted to arbitrationbinding before a of threepanel neutral
arbitrators, each of whom shall abe former Article III federal
judge. Each of the two sides to the shalldispute select one
arbitrator. The two arbitrators so selected shall select the third
arbitrator. The arbitration governedshall be by the United
States Federal Arbitration Act.

XI(c).§MSA

We conclude that the plain language of the provisionarbitration
evinces parties’the intent to disputesarbitrate such at inas the one issue

XI(c)this case. The broad,used in sectionlanguage is encompassing “[a]ny
dispute, controversy or claim arising relatingout of or to calculations
performed by anyor by,determinations made the Independent Auditor.”
See, e.g., Serv.,v. 9, 13Merrimack School Dist. Nat’l School Bus 140 N.H.
(1995) (the phrase broad,“arising out of” is a “very andgeneral
comprehensive omitted)).term” (quotation provisionThe also explicitly
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IX(j),in sectionadjustments describedrelated to thedisputesincludes
Adjustment),NPM(including theadjustmentswhich lists the various

thebyto appliedthat are beallocations, and reductionsoffsets
Auditor.Independent

MSA, “Enforcement,” defines theaddition, VII of the entitledsectionIn
toSuperior Court relativeCountyof Merrimackthejurisdictionexclusive

MSA andto enforce theMSA, jurisdictionthat it hasprovidesandthe
IX(d) NPM[theinas subsectionsdisputes “except providedresolve

Thus, asXI(c) clause]----”arbitration[theprovision], [and]Adjustment
determined, superioris clear thatabundantly [the“itcourtsuperiorthe

ofover thedisputes applicabilityto hearjurisdictiondoes not havecourt]
Adjustment.”NPMthe

us, jurisdictionsin othernote that courtsbinding weuponWhile not
of the MSA’sby plainthat operationconcludedunanimouslyhave almost

not toAuditors’ decisionIndependentto thedisputes pertaininglanguage,
arePMs’ 2003 annualAdjustment paymentNPM to thetheapply

Morris,See, Philipv.e.g.,those courts. Com.agreeWe witharbitrable.
(“The arbitration clauseInc., 512 of thelanguage [MSA]864 N.E.2d at

present dispute.”);theunambiguously encompassesandplainlythus
(“We theCo., 865 at 552 conclude thatv. Lorillard Tobacco N.E.2dPeople

intendedpartiesProvision shows that theclear of the Arbitrationlanguage
Morris, Inc., 869 N.E.2dthe State v.dispute.”); Philipto arbitrate present

2007) (“The(N.Y. compelsof the636, language639 MSAplain
(N.D. 7,Morris, 720,arbitration.”); 727 JunePhilipState v. 723 N.W.2d

2007) (“[W]e languagethe of the settlementplain unambiguousbelieve and
of the Our conclusionrequires parties’ dispute.arbitrationagreement

that decided theeverydecisions of other state court hascomports with the
Co.,date.”); No.Reynoldsto see Colorado v. R.J. Tobaccoissue also

(Denver 19, 2006); v.97CV3432, July Philip6 Dist. Ct. Hawaii Morrisat
06-1-0695, (Haw. 3, 2006); v.USA, PhilipCir. Ct. IdahoAug.No. at 7

2006);(IdahoMorris, Inc., 03239D, 30,at Ct.OC 97 12 Dist. JuneNo.
(IowaUSA, 71048,Inc., Aug.atv. Morris No. CL 5 Dist. Ct.PhilipIowa

(Nev.CV06-00929,2006); Inc., at 316, v. Morris No.PhilipNevada USA
4, 2006); Inc., No. 0463-Ct. v. Morris SAug. PhilipDist. Vermont USA

06-CnC, (Vt. 14, 2006); &July v. BrownVirginiaat 5 Ct.Super.
(Richmond 9,HJ-2241, Aug.at Cir. Ct.Williamson Tobacco No. 6Corp.,

2006).
it enforced itsargues diligentlyThe the over whetherdisputeState that

of or relates to” ais not a that “arises outQualifying disputeStatute
ItAuditor. assertsby Independentor determination made thecalculation
to makeauthoritynot have the aIndependentthat since the Auditor does
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diligent one,enforcement determination and has not made is nothingthere
to arbitrate.

We concur with other appellate courts that have held that the
did, fact,inIndependent Auditor make a regardingdetermination diligent

enforcement of Qualifying explained byStatutes. As Supremethe Judicial
Court of Massachusetts:

[BJecause had[the Firm] determined that the a[MSA] was
significant factor in the loss of market byshare the participating

2003,in onlymanufacturers the means by which the auditor could
adjustmenthave denied the thatNPM for wasyear by

affirmatively that therefinding diligent bywas enforcement the
States. It is logicallytherefore that thenecessary auditor did

amake enforcementdiligent determination. Whether the auditor
made this determination explicitly, impliedly, byor or employing
a presumption makes no difference.

Morris, Inc.,Com. v. Philip 513;864 N.E. 2d at see v.Peoplealso
Co.,Lorillard Tobacco 865 N.E.2d at 553 Auditor’s(Independent decision

not to NPMapply Adjustment was based itsupon presumption that the
Statutes).Settling States were diligently enforcing their Qualifying

Further, we aré thebyunconvinced State’s thatcontention because the
Auditor did not make specifica determination as to whether there was
diligent Statutes,enforcement of the Qualifying there were no calculations
or todeterminations submit to arbitration. The State theoverlooks broad

thelanguage anyin arbitration clause thatstating dispute, orcontroversy
claim arising relatingout or theto Auditor’s calculations orof

Moreover,subjectdeterminations is to arbitration. “there is nothing in the
arbitration limitingclause arbitration to those actuallyquestions

Morris, Inc.,determined.” v. PhilipCom. 864 N.E.2d at 513. The
arbitration clause specifically “anyincludes dispute concerning the

oroperation application of ofany adjustmentsthe ... indescribed
IX(j),”subsection which discusses the NPM Adjustment. This islanguage

enoughbroad to encompass determined,over not“disputes actuallyissues
asjust well as those over issues which are actually determined.” Id. at 513.

Finally, we disagree with the State’s contention the Independentthat
Auditor lacks makeauthority diligentto a enforcement determination. To
the contrary, the MSA onlynot authorizes the Independent Auditor to
make the initial determination of whether to theapply AdjustmentNPM
to the PMs’ annual itpayments, but therequires Auditor to make this

XI(a)(l)determination. (Independent§See MSA Auditor shall calculate
owed,and determine the ofamount all payments including adjustments,
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therefore,thereto). was,The AuditorIndependentand offsetsreductions
diligentits enforcement.authority by presumingacting within

court erred intheargues superiorthatapparentlyState alsoThe
closelymoreto arbitration “wouldsubmitting disputethisconcluding that

under the MSA. Theintentions”parties’ expectationsthe andconform to
correct,ruling was andsuperiorthe court’sSPMs counter thatOPMs and

compelsstructurepaymentnationwidethat the MSA’soutpoint
We agree.arbitration.

requiredPMs tonoted, the total amount the areAs courtsuperiorthe
level, paidand sumson a theyear is calculated nationwidepay givenin a

AdjustmentThe is anStates. NPM.Settlingallocated to theare then
PMs, opposedthe as to anbymade to the total amount owedadjustment

IX(d)(2)(C), if theon a level. Under MSA sectionstate-by-stateadjustment
to because itapply givennot to a stateNPM is determinedadjustment

Statute, which itsbythe amountQualifyingenforced itsdiligently
rata to theprois reallocatedshare would have been reducedallocated

InAdjustment does otherSettling apply.other States to which the NPM
words, of to one state’s allocatedapplication Adjustmentthe the NPM

settlingthe made to the other states.paymentsshare affects

panel anyan arbitration ofbroad referral to[T]he [MSA’s]
outcontroversy arising independentclaim of thedispute, or

the ofnecessitycalculations determinations reflectsauditor’s or
uniform, thebya set of rules whichcreating nationwide

Indeedauditor to calculate the annualindependent payments.is
annualcalculatingif the of the rules oninterpretation...
states,the of each theup settlingwere left to courts ofpayments
sowingrulespayment might emerge,different sets offifty-two

confusion, of needed forsettling moneysstatesdepriving
andprograms,othersmoking cessation and essentiai health

of litigation.after wave newcausing costlywave

Morris, Inc., 50 and alterationsPhilipState 905 A.2d at (quotationsv.
omitted). of New CourtSupreme aptlyAs the Division the YorkAppellate
stated:

of ahavinga the whole purpose[would defeat]Such result
submittingThe mechanism ofAgreement.Master Settlement

to athe of Auditorinvolving Independentdecisions thedisputes
arbitrators, byare onepanel competent guidedof whoneutral

in aclearly apply universally processarticulated set of rules that
parties effectivelyall can and obviatesfully participate,where

thepartiesfairness for all to MSA.problemthis and ensures
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Morris, Inc., 71,Philip 2006),State v. 76813 N.Y.S.2d Div.(App. aff’d, 869
(N.Y. 2007).636N.E.2d Accordingly, we reiterate our thatconclusion the

plain and ofunambiguous the MSA oflanguage requires arbitration this
dispute.

Next, the argues IX(j)State that section of the MSA does not apply
to the inissues raised its It contendspetition. that it filed its inpetition

courtsuperior to obtain a determination that it diligentlyhad enforced its
Statute,Qualifying but that the superior mistakenlycourt concluded that

it itsbrought petition to thedispute application of the NPM Adjustment.
theAlthough acknowledgesState that IX(j)section lists the various

adjustments (including Adjustment), allocations,the NPM offsets and
Auditor,that are be applied byreductions to the it nonetheless argues:

XI(c)specified §The arbitration clause in refers to the
reductions,or“operation application any adjustments,of of the

offsets, carry-forwards and allocations described in subsection
IXQ)” ... not the IX(j).allocations enumerated in subsection

theSimply Adjustmentbecause NPM is inmentioned this list—
as one would as it would need to beexpect, applied before certain

areadjustments applied and after aothers —is not reason to
conclude ineverythat issue related toany way[] the NPM

isAdjustment arbitrable.

We are not persuaded First,by argument.this the State misconstrues
the arbitration by drawingclause a meaningless distinction between the

“described,”words clause,is word inwhich the used the arbitration and
“enumerated,” which is the word used to describe the NPM inAdjustment

however,section AIX(j). close of sectionreading IX(j), reveals that the
AdjustmentNPM is in thedescribed same manner as all of the other

adjustments Second,and allocations in IX(j).listed section as the superior
court observed:

The State contends that notdisputethis is in to theregard NPM
Instead,Adjustment. onlythe is itissue whether diligently

enforced its Qualifying Statute 2003. theduring While State has
attempted to rephrase this issue as to theunrelated NPM
Adjustment, the argumentCourt finds the unavailing. The

to,doparties point of,not the anyand Court is not aware
provisions in the MSA other than those theregarding NPM
Adjustment, diligentwhere the enforcement a Qualifyingof

Thus,Statute has any relevance. a overdispute diligent
enforcement arises out of a determination by Independentthe
Auditor whether to apply the NPM Adjustment.
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the State’srejectcourt andsuperior consequentlyagree with theWe
argument.

agreementsa ofthe executed seriesNext, partiesthe State thatargues
unconditionally released2003, absolutelythe andin PMsin June which

claims under sectionany and allSettlingeach State fromdischargedand
IX(d) (the withdiscussing Adjustment)the NPMprovisionthe MSAof

2000, 2002,1999, 2001 andduringshipped or soldrespect cigarettesto
theon undermay paymentsclaims have futureany effect suchincluding

towaived theirThus, rightthat the PMs haveMSA. the State contends
that the June2003. The State outpointsenforcement indiligentcontest

clause, arguesand thus thatan arbitration2003 do not containagreements
the topanel authoritythe court—not the arbitrationsuperior —has

agreements.of thesedetermine the and effectscope
to theagreements applythe June 2003questionThe PMs whether

particularfor athe NPMdispute, arguing Adjustmentthat PMs’present
notagreementin that and the doesupon cigarettes year,is soldyear based

Adjustmentclaims to the NPMassorting pertainingthem fromprohibit
PMsFurther, that the issue of the “waived”theyfor 2003. assert whether

of theenforcement execution Junediligent throughtheir to contestright
arbitrable, thedisputes concerningbecauseagreements2003 settlement is

the plainof fall withindiligent exemptionthe enforcementapplicability
isThey arguethe clause. that it irrelevantlanguage of MSA’s arbitration

clause,do not contain an arbitrationagreementsthat the June 2003
is the in which thosedispositive disputeis that“[w]hatbecause

agree.are a is Webeing asserted as defense arbitrable.”agreements
not to whether ayet disputeWe have had the occasion examine

anpursuanta must be arbitrated toconcerning subsequent agreement
parties.the sameagreement involvingin a settlementarbitration clause

Nonetheless, theanalysis reiteratingwe our our conclusion thatbegin by
broad, anythe is encompassingof MSA arbitration clauselanguage

relatingof to calculationsor claim out ordispute, controversy arising
by, Independentor determinations made the Auditor.performed by, any

mind, jurisdictionsthis in we turn to decisions from other thatBearing
of heldon this Several circuit courts haveprovide guidance appealsissue.

agreement an when thesubject underlyingthat is arbitrable“a settlement
arbitrable, theexcept parties expresslyin circumstances wheredispute is

v. Fearnbeingthe settlement from arbitrated.” Niroexclude
(7thInternational, 1987);Inc., 173, 175 Cir. see also827 F.2d

1075, 1080Dutra 279 F.3dPacific, Group,Union the v.Inlandboatmens of
2002)(9th agreementa must be(“disputes arisingCir. under side

scopeif the to a within the of thedispute subjectarbitrated relates that is
clause”).CBA’sarbitration
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We find these persuasive,cases and conclude that the overdispute
whether the June 2003 agreements prohibit the PMs from contesting

indiligent enforcement 2003 falls within the ofpurview Independentthe
Auditor’s determination concerning.applicability of the NPM Adjustment
to the PMs’ payment,2003 annual and therefore be aspresented partmust
of the arbitration The fact that the June 2003process. agreements do not

significantcontain arbitration clauses is because there is no inlanguage
the theagreements indicative of intentparties’ expresslyto exclude the
agreements Bro.,from being arbitrated. See L.O. Koven v.& Inc. Local

5767, (3dAmerica, 196,Union No. United Steelworkers 381 F.2d 204-05of
Cir.1967) agreementover a side(dispute that was silent as to arbitrability

governedwas theby Bargaining AgreementCollective arbitration clause
.subjectbecause the underlying “ordinarilywas one a matter for

consideration anby arbitrator” under the Collective Bargaining
Agreement).

above,As mentioned the State asserts that lightlythis court “should not
infer that the settling awaystates contracted judiciariesfrom their own
the of theirreview executive officers’ Itdiligence.” argues:

MSA,In the of unmistakablyabsence clear in the itlanguage
cannot be inferred that the State to cede anagreed accountingto
firm the oftask andreviewing regulatory enforcement activities

judicialunder RSA 541-C where review of such decisions must
proceeditself in orderdeferentially preserveto the constitutional

separation of powers.

is the argumentThis identical that the Commonwealth of Massachusetts
appeal Inc., 513-15,made on Com. Philipin v. Morris 864 N.E.2d at which

the Judicial CourtSupreme rejected.of Massachusetts soundly We concur
noted,with the Supreme analysis.Judicial Court’s As the court the

onargument “draws the long-standing principle that the government is
generally presumed not to have ordelegated by contract alienated its
sovereign Id.powers.” (citingat 514 Tel. & Angeles,Home Tel. Co. v. Los

265, 273(1908)).However,211 U.S. as it further observed:

The argumentCommonwealth’s misses the mark. theSubmitting
diligent enforcement question to an arbitrator cedes neither
sovereign norpower the task of reviewing discretionary
enforcement decisions under Qualifying[Massachusetts’

Any byStatute]. determination the auditor theor arbitrator
concerning diligent enforcement has inmeaning the contextonly

the [MSA],of with no effect on theanyone except for [MSA]
parties. analysisIt is an to determine whether a condition in the
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theno reason whyhas met. There iscontract been
contract,toCommonwealth, partyto other aopposed anyas

not)(orhavingits metsubject analysisbe to an ofcannot
thebywithin the terms establishedcontractual conditions

met athe Commonwealth hasDeterminingcontract. whether
delegationin not a cession orcondition a contract does constitute

Indeed, nothesovereign power. places[MSA]the enforcementof
to enforceprerogative [itson the Commonwealth’slimitations

fit.as it seesQualifying Statute]

omitted). Thus, argument unpersuasive.we find the State’s(quotationsId.
itsit neverreplythe State in its brief that surrenderedFinally, argued

thatfirm with the duties andprovide accounting powersto ansovereignty
State, languagethe of the in United Statestraditionally province citingare

of sovereigntythat a waiver stateholdingCourt decisions suchSupreme
if the was made in unmistakableonly imputedbe to the State waivermay

(1996)Winstar, 839,See, v. 518 U.S.e.g., United States 874-75language.
(courts powersshould not a contract to include a surrender ofinterpret the

such surrender has been in termssovereignty expressedof state “unless
omitted)). However,to be oralplain mistaken.”(quotation argumenttoo at

conceded it raised this the onargument appeal,the State that for first time
it that we will issues on appealand is well established not consider raised

inpresented superiorthat were not the court. Sullivan v. Town of
(2006).Selectmen, 690,Bd. 153 N.H. 695Hampton of

reasons,foregoing dispute squarelyFor the we conclude that this falls
the arbitration of the MSA. theprovision Consequently, superiorunder
order is affirmed.court’s

Affirmed.
GalwayBroderick, C.J., Dalianis, Hicks, JJ.,andand concurred.


