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(1977),Adams, 687, and690-91117 N.H.Harkeem v.not seeprevailed,has
theofportiona substantial estate’sobservo thathelpwe cannot but
thegenerated by estate’sto have beenappearfees in this easeattorney’s

inof our decisioninterpretationa incorrectdogged upon plainlyreliance
Angley-Cook.

in andpart;in vacatedpart;Affirmed
remanded,

Duggan Galway, JJ.,Dalianis, concurred.and
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(SuzanKelly A. Ayotte, attorney general Lehmann,M. senior assistant
attorney general, on brief orally),the and for the petitioner.

Reno, P.A., (LisaOrr and of Concord Snow Wade on the brief and
fororally), respondents.the

Galway, Children,J. The New DivisionHampshire for Youth and
Sup.(DCYF) certiorari,Families 11,has for a writ ofpetitioned see Ct. R.

a thechallenging decision of RSA 170-G:4-aHearing Panel (hearing panel)
(SFY 2006)forpertaining yearto rates set state fiscal 2006 for the

House, North,respondents, Hannah NFI and BoysPine Haven Center.
We affirm in part and vacate in part.

The respondents Hampshireare New residential providerschildcare
who serve children referred for residential placement pursuant to RSA

2006),chapters 2006), 2006).169-B 169-C(Supp. (Supp. and 169-D (Supp.
The Department (DHHS)New ofHampshire Health and Human Services

requiredis to set the annual at providersrates which such are
170-G.-4, (2002).forcompensated XVII,their services. See RSA XVII-a

adoptedDHHS has ChildResidential Care Facilities SettingRate Rules
(rate rules),setting which determine how the rates are calculated. See

(2002); RULES, (RuleRSA 6422).170-G:5 N.H. ADMIN. He-C 6422 DCYF
responsibleis for setting the rates pursuant settingto the rate rules. See

Rules,N.H. rates,Admin. He-C 6422.04.After DCYF computes the they
take effect at the thebeginning of next state year,fiscal and remain in

6422.22(b)-(c).effect for twelve months. Id. mayProviders thechallenge
by anrates withfiling appeal panel. (2002);the RSAhearing See 170-G:4-a

Rules,N.H. Admin. He-C 6422.25.
After DCYF set the residential for years 2005,rates fiscal 2004 and

various providers, including the respondents, theappealed, arguing that
rates were orimproperly calculated that the actually paidamounts were
too low. Following the of panels,decisions the thehearing providers
petitioned this court for a writ of to challengecertiorari the hearing panels’

Children, (2007).decisions. See Petition Chase Home 155N.H. 528of for
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hearingthebeforependingto the 2005 rates wasWhile the case relative
with Ruleinthe rates for SFY 2006 accordanceDCYF calculatedpanel,

it not those ratesDCYF, however, paythat woulddetermined6422.
2005, 176 (Budgetby chapterLawsbudget imposedbecause of restrictions

Bill).(TrailerBill) Budgetconstrued the2005,and Laws 177:117 DCYF
the rates itproviderit to increasesimplyTrailer Bills as requiringand

bythe called forofpercent, regardlessin 2005 five ratesactually bypaid
required tothat DCYF wasrespondents appealed, arguingTheRule 6422.

6422, or, alternatively, thatwith Rulethe calculated in accordancepay rate
percentfiveBills DCYF to base therequiredand TrailerBudgetthe

the rate appealas a of 2005increase the rates determined resultupon
in(2005 actually paidthe it 2005rates), uponrather than ratescalculated

rates).(2005paid
Trailer BillsBudgetthe andThe with DCYF thathearing panel agreed
The hearingrates.five increase in reimbursementrequired percenta

however, havethe increase shouldthatagreed respondents,with thepanel
rates, rates.paidthe calculated not the 2005 Thebeen to 2005applied

the 2005 paid2006 rates onhearing “basing paidstated that thepanel
rates, essentiallysubject appeal, [would]which were the of the 2005

hearingAdditionally, panelentire thenullif[y] appeal process.”the 2005
1,2005,Julyrates effect on thedetermined that the calculated tooknewly
that it wasruling, hearing panel acknowledgedof 2006. In thestart SFY so

stayed forThe its decisionordering payments. hearing panel“retroactive”
order “retroactive”whyto allow DCYF to show cause the forthirty days

the new raterespondentsDCYF to reimburse the atpayments, requiring
year,for the entire fiscal should not be enforced.

a the alsostay; respondentsDCYF moved for either reconsideration or
toboth motionshearing panelmoved for reconsideration. The denied

order,causereconsider, stay.motion a As to theand DCYF’s for show
DCYF, hearingby panelthe theuponbased evidence submitted

the newlythat DCYF had sufficient funds to calculatedpaydetermined
paymentsentire ordered to make suchyear,rates for the fiscal and DCYF

a writ of here.soughtto the end of SFY 2006. DCYF then certiorariprior

remedy, availableextraordinary usuallyReview on certiorari is an
in at theonly right onlythe absence of a to and discretion of theappeal,

515,(Statecourt. N.H. v. 152 N.H. 517Campbell),Petition Stateof of
(2005). appellatefor review of thestatutory provisionBecause there is no

the a for ahearing respondents’ appeal, petitiondecision on ratepanel’s
obtainingof is for Petitionproperwrit certiorari the vehicle review. of

(2002).Perkins, 652, power grantN.H. We our to such147 653-54 exercise
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writs and wheresparingly only to do otherwise would result in substantial
N.H.,injustice. Petition N.H.State 152 at 517.of of

(1)In petition, arguesits DCYF that: Budgetthe and Trailer Bills
require- DHHS to five rate overpay percent increases the 2005 paid rates

(2)and rates;not the 2005 hearingcalculated the panel violated the
(3)separationdoctrine of of andpowers; the hearing panel lacked

theauthority adjudicate sufficiencyto of appropriated byfunds the
legislature. The respondents counter that the hearing panel correctly
interpreted the andBudget Trailer Bills and that DCYF’s other

arearguments not for ourpreserved review.

Before argument,DCYF’s first weaddressing briefly review the
theauthority panel.of hearing recentlyWe held that “establishing the

actual residential rate a providerfor childcare and whendetermining the
rate jurisdictionbecomes effective fall within the legislaturethe conferred
upon Home,the hearing panels.” Moreover,Chase 155 N.H. at 534. we
concluded that “thealthough hearing panels have the authority to
establish residential rates and determine when the rates become effective
... [they do have the orderauthoritynot] to DHHS to make ... payments

Thus,at the recalculated rate levels.” Id. in hearing panelthis case the had
the authority to theestablish rates at which the respondents would be paid
and the suchupon certiorari,date which rates would become effective. On
no party the 2006challenges hearing panel’s thatdetermination the

1,effective should Julydate be 2005. we doAccordingly, not address that
issue.

theHaving panelmade clear that hearing authorityhad to establish the
rate for providers, we now consider whether it did so. Weproperly are
mindful our isthat review limited to whether the hearing panel acted
illegally respectwith to jurisdiction, authority or observance theof law or
unsustainably its orexercised discretion acted arbitrarily, orunreasonably

Perkins,capriciously. Petition 147N.H. at 653-54.of
- hearingThe panel accepted argumentDCYF’s that the rate setting

supersededrules were theby and Trailer Bills.Budget Because no party
determination,challenges that accept Moreover,we that it was proper.

because partyno contends that the Budget and Trailer limitBills the
authority jurisdictionor of the hearing panel, we address theonly parties’
arguments relative to hearing panel’sthe ofinterpretation those bills.

arguesDCYF that Budgetthe and Trailer require percentBills a five
rate,increase the paidover 2005 while the hearing panel determined that

the bills anrequired increase over the 2005 calculated rate. The Trailer
Bill states:
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the1,2005, the commissioner ofJulybeginningFor the biennium
topaidshall set rateshealth human servicesof anddepartment

budget appropriationsthe operatingconsistent withproviders
any rateincludingin eachproviders programto payallotted

Notwithstanding anyoperating budget.in theprovidedincreases
adoptedof ruleprovisions anyto or thecontrarylaw the

541-A, setting, theconcerningRSA ratetopursuant
reflect forappropriationsshall rates thatcommissioner establish

shall reflectby Augustfiscal 1. Such ratesyearthe current
increases asprovide specificto ratelegislative decisions

budget. reportThe commissioner shalloperatingin thefootnoted
court,the committee of the thegeneralto fiscalquarterly

therepresentatives,of the house of andspeakerthegovernor,
appropriationsthe status ofconcerningof the senatepresident

theproviders byto and the rates establishedfor payments
department.

BillTrailer Bill is in the Budgetreferenced in the containedThe footnote
and states:

$417,351093 includesThe in Class “Residential”appropriation
$1,137,016in andyearfor a rate increase fiscal 2006provider5%

in The forappropriationsfor 5% rate increase FY 2007.provider
$1,433,032 a 5%the include for rateprovidersnon-residential

$2,421,798foryearin fiscal 2006 and a 3% rate increaseincrease
in Year 2007.Fiscal

DCYF, Bill the 2006caps respondents’to the Trailer SFYAccording
legislature,limit from the andimposed by appropriationsrates at the

to the 2005argues requiring pay respondentsDCYF that it the calculated
rate five will cause it to exceed thoseplus percent appropriations.
Therefore, argues,DCYF the SFY 2006 rates were at thecappedbecause

hearingappropriated, panel’s interpretation requireamount and the would
amount, in interpretingDCYF to exceed that the erred thehearing panel

TheBudget require greater respondentsand Trailer Bills to a amount.
hearing panel’sthat DCYF has not demonstrated that the decisioncounter

erroneous or otherwiselegally improper.was
increases, itWhile that the Trailer Bill fixes a limit rateagree uponwe

byso that are to reflect and be consistent withstating expendituresdoes
requirement agency spend beyondThe that an not fundsappropriations.

(2003).Thus,inby legislaturethe is codified RSA 9:19appropriatedthose
new,Trailer did not a limit on Nor doesexpenditures.the Bill set lower

anyof the Trailer Bill method forlanguage provide particularthe
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rates the confínesestablishing appropriations.within of the The hearing
panel languagethat of the Trailer itdetermined the Bill “makes clear that

to the appropriations.” interpretationrates reflect Thismust be set is
Bill,with the Trailer andconsistent terms of the is not legally erroneous.

hearingThe inpanel rejected argumentDCYF’s that the the Trailercap
a to set a lowresponsibilityBill rate:created

It is the that ifpanel’s position the rates are to reflect the
Bill],required byas ratesappropriations setting[the Trailer low

justand the account is as to Trailerspending contraryunder [the
exceeding appropriation.Bill] as the The evidence in this case

that undersuggests spentDCYF the Class 93 residential
appropriation covering[the the inappropriation respondents]

2005,SFY and SFY araising question accuracy2004 about the of
claim that it lacks fundingDCYF’s the needed to pay

[respondents] rates in SFYhigher 2006.

The panel’s findings arehearing supported byfactual the record. The
Clark,tookhearing panel testimony Daguefrom the administrator of the

DCYF,Fiscal of who stated that all of thepaying providers,Unit or even
them, rate, i.e.,of highersome at the five percentat above the 2005

rate, would DCYFcalculated cause to exceed its appropriations. The
noted thehearing panel providedthat by Clark wasinformation

“ofincomplete was little value” in whetherdeterminingand thetherefore
were, fact, Furthermore,appropriations in sufficient. hearingthe panel

noted therethat was evidence that DCYF underspenthad its
and, therefore,inappropriations previous years it had reason to doubt

that it byDCYF’s claim would exceed the thebudget paying respondents
higherat the rates. the Trailer provide anyBecause Bill did not particular

rates,on other than that set the amountbylimitation of appropriations,
and there demonstratingbecause was evidence that couldrates be set
higher withoutproposed by exceedingthan DCYF appropriations, we find

hearingin the panel’sno error determination that DCYF could pay the
2005 rate plus percent exceedingcalculated five without its appropriations.

DCYF contends that the hearing panel disregarded evidence that
funding paywas insufficient to the rate ordered. In ofsupport this
argument, aDCYF contends that review the Program Appropriationof

(PAU)Unit relating respondentsto the demonstrates that the ratepaying
theby hearingordered would cause it to thepanel exceed available

appropriation.

atThe PAU issue relates to respondentsthe and other service
DCYF,providers. According makingto when its budget forrequest the



583

that Class 93PAU, upon expectationits anrequestit based
a certainrequiretheexpenditures covering respondents—those —would

in the PAU. DCYFappropriatedout total amountallotment of funds of the
2006 usingProviders in SFY“Paymentthat: to the Residentialcontends

basis the 5% increases would havethe calculated as a forrates][2005
forexceed its availablerequired Department appropriationsthe to

million evidencebyin PAU over a dollars.” TheResidential Providers the
however,DCYF, necessarilydoes demonstrate thatnotbyrelied upon

would exceed the amounthearingrate set theby panelthepaying
Furthermore, hearing had otherpanelin the PAU. theappropriated

hearingand theappropriationsDCYF not exceed itsevidence that would
more than thegive weightits to that evidencepanel authoritywas within

Thus, in hearing panel’swe find no error thebyevidence advanced DCYF.
exceedingrate without itspay higherdetermination that DCYF could the

appropriation.
erredhearing panel requiringDCYF next contends that the because

five result inplus percentDCYF to the 2005 calculated rate wouldpay
ifthe would received thepayments exceeding respondentsthose have

according setting Regardlessto rate rules. ofrates had been calculated the
accurate, andargued,is it is irrelevant. DCYF thewhether this statement

wereagreed, setting bythat the rate rules thehearing panel superseded
Therefore, not the have beenmightTrailer Bill. it does matter what rate

under the rules.
Further, and ofDCYF that its theinterpretation applicationcontends

tohearing panel give.Trailer Bill was to deference that the failedentitled
toBill,the Trailer commissioner is torequired report quarterlyUnder the

the of the forappropriationsand the Governor about the statuslegislature
DCYF,topayments Accordingto the commissioner’s initialproviders.

report for SFY 2006 indicated that most would receive a fiveproviders
percent paidincrease rates and in 2005. DCYFover the established

person entity objected reportthat no or to thecontends commissioner’s
and, therefore, hearing oughtthe to have deferred to it.panel

reportthe to defer to the commissioner’sRequiring hearing panel
rule,authority, granted bywould limit its statute and to render decisions

to rates.” The an intent toreport indicating“relative commissioner’s
rate,provide paid opposedan increase the 2005 as to the 2005over

rate, The hearingis a “relative rates.” couldpanelcalculated decision to
not, authority,or the limit to DHHS’choose whether within of its to defer

of lawdetermination based its review the relevant and facts. Becauseupon
Bill,the in ofhearing panel did not err its the Trailer andinterpretation

pay newlyfound that DCYF could the established rate withoutproperly
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exceeding its weappropriation, conclude that the hearing panel did not err
in not deferring reasons,to DHHS. For the above we conclude that the
rate byestablished the hearing panel was proper and within its authority.

DCYF next contends that the hearing panel’s decision violated the
doctrine of separation of powers. DCYF contends that the hearing panel’s
order required payment in funds,excess of available and thereby usurped

legislature’sthe authority to appropriate those funds. We need not decide
this Home,issue. In Chase we determined that DHHS hearing panels have
authority only to establish the relevant rates and to determine when the

Home,rates become effective. Chase 155 N.H. at 534. Their statutory
authority does not extend to requiring DCYF to render payment. Id. at
534-35. Because the hearing panel’s authority is bylimited statute and
does not include the power to order payment, that portion of its decision
must be vacated. Because portionthat of the hearing panel’s order is
vacated, we need not determine whether it violated the doctrine of
separation of powers by ordering payment, regardless of whether that
payment would exceed appropriations.

DCYF’s final argument is that the hearing panel lacked the
authority to adjudicate the sufficiency of appropriated funds. DCYF
argues that the commissioner of DHHS has authority to administer the
budgets DCYF,of DHHS and as is necessary for their efficient
management, within the limits of the appropriation set theby legislature.

DCYF,According to by thereviewing sufficiency of available funding, the
hearing effect,“inpanel, transformed itself into an auditor of the
Department’s budget----” above, however,As noted the hearing panel
had the toauthority review decisions relative to rates. Because DCYF’s
justification for the rates it set was the limitation placed upon its budget by
the legislature, the hearing panel appropriately reviewed the budget and
the allocations made thereunder to determine whether those rates were

Thus,properly set. we conclude that the hearing panel did not act outside
jurisdictionits in determining whether DCYF had sufficient funding.

Home,As we said in Chase we need not remedies,decide what further if
any, are available to the respondents, such as whether they can obtain
relief in a civil action in superior Home,court. Chase 155 N.H. at 535. We
conclude, in the exercise of our limited certiorari,review on that the
hearing panel’s decisions to establish the rate at the 2005 calculated rate
plus five percent, and to set the 1,effective date of the 2005,rate at July
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toaffirmed, DCYFrequiringthat its orderand are butwere proper
authorityof its and is vacated.scopethebeyondrender waspayment

part.inpart;in vacatedAffirmed
Duggan Hicks, JJ.,Dalianis, concurred.Broderick, C.J., andand
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