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Finally, petitioner pointthe could to anynot data that showed a
personalcorrelation between his workouts and the attraction of new

Therefore, the petitionerclients. not expect,did based thereasonably upon
or policy,Club’s instruction his personalthat workouts were for the

ofpurpose increasing his compensation because were not done for thethey
purpose attracting board,of clients to increase his commissions. The
therefore, determined thecorrectly petitioner’s personalthat workouts

not requiredwere for increased compensation.
workouts,Because the petitioner’s personal including the duringone

hurt,which he was fall unambiguousunder the inexclusionary language
281-A:2, XI,RSA boardthe determined he did anproperly that not suffer

for“injury” ofpurposes compensation.workers’ theBecause board did not
law,err as a matter of and petitionerbecause the has not otherwise shown

the board’s to unjust unreasonable,decision be or I that thebelieve
reasons,board’s decision should be affirmed. For these I respectfully

dissent.
DALIANIS, J., injoins the dissent.
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(GlennMolan, P.A., KrupskiJohn S.of R. Milner andCook& Concord
thebrief, petitioner.Mr. Milner fororally),on the and

(Brian R. senior assistantattorney general Graf,Kelly Ayotte,A.
State.orally),on for theattorney the brief andgeneral,

thesteward for ServiceDALIANIS, The a member of andpetitioner,J.
Union, by Superiordenial the CourtappealsInternational theEmployees

J.) him tosubpoena requiringhis to the State’s(McHugh, quashof motion
Wetestify grand jury.before a affirm.

The isfollowing petitionerthe facts:The trial court’s order recites
15,2005,SeptemberOfficer. On or aboutas a State Correctionalemployed

Departmentby Hampshirethe Newemployeda social workerpsychiatric
(DOC) tosought respectunion withrepresentationof Corrections

Theprison. petitionercarried into theallegations that he had contraband
unionin his as the social worker’sinvestigated allegations capacitythe

several otherthe social worker andinterviewingrepresentative,
individuals.

grandto the aspetitioner testify juryThe the beforesubpoenaedState
investigation.him Theduringworker and others told histo what the social

on the that hissubpoena groundthequashmoved topetitioner
aprotected byothers werewith the social worker andcommunications

The courtgrievant.a and a trialrepresentativeunionprivilege between
the topetitioner’sa and denied motionrecognize privilegedeclined to such

petitioner’sdid address the alternativeThe trial court notquash.
the of the Newthe violated Contract Clausesargument subpoenathat
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CONST, I, 23;pt.and Federal Constitutions. See N.H. art. U.S.Hampshire
CONST, I, §art. This followed.appeal10.

beginBefore the merits of the we withaddressing petitioner’s appeal,
Atargument.new assertions he made at oral oral for the firstargument,

time, petitioner arguedthe that the violated the socialsubpoena worker’s
(1967).493,v.rights Garrity Jersey, Garrity,under New 385 U.S. 500 In

“the United Court thatSupreme givenStates held statements under
maythreat of from are and notdischarge public employment compelled be

Litvin, 606,used in criminalsubsequent proceedings.” State v. 147 N.H.
(2002); that,608 see U.S.Garrity, 385 at 500. The record shows on

2005, advised,16, theSeptember social worker was consistent with
compelled himself;that: he had a to beGarrity, right not to incriminate if

dismissed;he to the hequestions,refused answer DOC’s would be and if
answered,he none of his statements or orany gainedinformation evidence

againstbecause of them be in anycould used him criminal proceeding. The
petitioner thatcontended him tocompelling testify before the grand jury

warning.violated this The did briefpetitioner argument,not this although
a infootnote his brief alluded to it.

Assuming, deciding,without that the petitioner standinghas to raise an
argument based theupon Garrity rights,social worker’s we decline to

(1) it, Scovill,address it because: he did brief 409,not see State v. 144N.H.
(2)(1999);414 and, thus,he did not raise it before trialthe court did not

review, Blackden,itpreserve 448,for our v. (2006);see Miller 154N.H. 457
(3)and subjectit was the of triala court order that is not ofpart this

appeal. This issue was raised before the thebytrial court social inworker
intervene,his motion to theby petitioner.not The social worker’s attempt

to raise the issue did not itpreserve for our review as he was not a toparty
this proceeding, and thus any arguments he toattempted make were not
before the trial court. Id.

We also do not address contention,the petitioner’s made for firstthe
time at oral argument, that we should expand attorney-clientthe privilege
to include communications between union stewards and union employees.

(D.Huie, 497, 1992)See Walker v. 142 F.R.D. (refusing501-02 Utah to find
attorney-client toprivilege applicable conversations policebetween officer
and his union representative). The petitioner has not briefed this

brief,contention. In argueshis he thatonly we should acreate new
evidentiary privilege, not that we should anexpand existing one.

we ourAccordingly, limit toanalysis argumentsthe the petitioner has
Scovill,briefed.actually See 144 N.H. at 414.

The petitioner arguesfirst that the trial court’s ruling violates the
forprivilege confidential communications between a union representative

and employeeunion as recognized by the HampshireNew Public
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(PELRB) chapterBoard under RSA 273-ALabor RelationsEmployee
2006).(1999 v. NewTroopersSee AssociationSupp. Hampshire& New

Police,Division State PELRBDepartment Safety,Hampshire of of
31,1994). he the PELRBWhile concedes that(AugustDecision No. 94-74

of the of an unfair laborprivilegethis outside contextrecognizedhas not
inthe PELRB’s this area “serve asrulingsasserts thatcharge, hepractice

court.”to overrule the trialgroundssufficient
an in an unfair laboremployer engagesruled thatonlyThe PELRB has

to confidentiala union disclosecompels representativewhen itpractice
Inemployee. Hampshire Troopersa union Newcommunications with

his and toldAssociation, trooper representativea contacted unionpolice
had and that he believedin which he been involvedhim of an incident
at 2. The asked his uniontrooperto Id.discipline.would lead

contacting attorneyin the union andfor assistancerepresentative
Thereafter, superior questionedunion representative’sId. thepresident.

him; union representativehad told thetrooperhim about what the
The of thepurpose questioningthe asked of him. Id.questionsanswered

procedure involvingin anticipated disciplinarythe theemployerwas to aid
the Id. at 3.trooper.

practicethat committed an unfair laboremployerPELRB ruled theThe
about the told him.trooperthe union whatby questioning representative

disciplinary“In itsexplained, pursuingId. 5. As the PELRBat
it mighthas all of the optionsthe Division of State Policeinvestigation,

This does not extend toprerogative.under managerialexercise its
in its asthe interfere with the Union roleallowing employer to

of misconduct.” Id.the individual member accusedrepresentative of
TroopersNew Associationruling HampshirePELRB’s inThe

(NLRB)Labor andbywith the National Relations Boardcomports rulings
(FLRA). See Cook Paint and VarnishAgencyLabor RelationsFederal

(1981); U.S. 38Department Treasury,258 N.L.R.B. 1230Company, of
(1991). theCompany,In Paint and Varnish NLRBF.L.R.A. 1300 Cook

itin an unfair labor whenemployer engaged practiceruled that the
to todiscipline refusinga with for submitrepresentativethreatened union

with a union Cook Paint andemployee.about conversationsinterrogation
at 1231-32.The union hadrepresentative258 N.L.R.B.Company,Varnish

of his Id. at 1231.employee’s grievance discharge.involved in thebeen
arbitrated,to the asked theemployerbefore the was beShortly grievance

for about the incident for which theunion informationrepresentative
and his his conversations withhad terminated for notes ofemployee been

incident. Id. The NLRB ruled that thisthe about thatemployee
cautioned,TheId. at 1231-32. NLRBpractice.constituted an unfair labor

however, limited—not all discussions betweenrulingthat its was
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employees protected byand their stewards are confidential and the
Federal National Labor Id. at 1232.Relations Act.

The FLRA reached a similar conclusion in U.S. Department of
case,at thatTreasury, 38 F.L.R.A. 1308-09.In the employer required the

disclose, action,union torepresentative disciplinaryunder threat of
that the toemployeestatements had made the while therepresentative

representative in arepresenting proceeding.was him disciplinary U.S.
Department 38 at 1302.Treasury, F.L.R.A. The FLRA concluded thatof
the between representativeconversations the union and employee
constituted unionprotected activity and that withinterfering that activity
violated the Federal Service Labor-Management Relations Statute. Id. at
1308-09.

We that thedisagree rulingsPELRB’s in ofthe context unfair labor
apractice charges basis for the ofprovide recognizing existence a privilege

in the context juryof a Asgrand proceeding. another court has noted with
respect to privilege bythe itsrecognized state public employment

board,relations kindthe of theprivilege byestablished PELRB “is
strictly limited to communications abetween union member and an officer

union,theof and operates only theagainst public employer,as on a matter
where the has a torightmember be represented by a union
representative, then onlyand where the observations and communications
are made in the of unionperformance duty.”a City Newburgh v.of
Newman, 673, 1979).421 Div.N.Y.S.2d 676 (App. privilegeSuch a “may be

againstasgood management!,] it is not good as theagainst[b]ut world.”
U.S. v.Dept. 361, (D.C.Justice Fed. Labor Ret. 39 F.3dAuthority, 369of

1994).Cir.
The petitioner has cited “no case in which a federal or state court has

ruled that some form of union privilege bars a prosecutor or grand jury
from inquiring into conversations between a union andmember his union
representative.” In re Grand Jury Subpoenas 20,January 1998,Dated

(E.D.N.Y. 1998).332,995 F. 334Supp. He urgesthus the court to
recognize a new common law evidentiary forprivilege confidential
communications between a public and aemployee union steward.

New RuleHampshire of Evidence 501 therecognizes that court has
the inherent topower rules“develop new of onprivilege common-law

inprinciples comingcases before it.” N.H. R. Ev. 501 Reporter’s Notes.
“Consideration of the creation of newa privilege beginmust with the

thatpremise all areprivileges exceptional, and are to betherefor[e]
discouraged. investigationThe of truth and the enforcement of testimonial
duty restriction,demand the not expansion,the of these privileges.” Dixon

1315, (N.J.Rutgers,v. 521 1987)A.2d 1317 Super. Ct. (quotation, brackets
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omitted). hasit now beenmore than three centuriesellipsesand “For
right everyhas a topublicmaxim that therecognized as a fundamental

evidence____[W]e is... that thereassumptionstart with theman’s [thus]
thatgiving,is of andtestimony capableonegivea to whatgeneral duty

v.distinctly exceptional.”exist aremaywhichany exemptions Jaffee
omitted).(1996)1, “NowhereRedmond, ellipsis9 and(quotation518 U.S.

inthan the contextstrongerto evidenceperson’sis the claim eachpublic’s
(D.C.Case, 793, 806F.2dIn re 676grandof a valid Sealedjury subpoena.”

(1972). Indeed,665,1982); 688Hayes,v. 408 U.S.BranzburgCir. see
privileges provide legitimatea limited of“[o]nIy very recognizednumber

and each ofjury subpoena,to with arefusing comply grandforgrounds
Constitution, statute,ain a source—thespecificthese is anchoredfirmly

Case, F.2d atlaw.” In Sealed 676 806.or the common re

newcreating privilegesabout“circumspectparticularlyWe must be
re Grand 103Jury,considerations.” Inupon public policybased perceived

(1997).denied,1140, 1154(3d 1253 It is whenCir.), only520 U.S.F.3d cert.
“the contours of [it]is so clear” and desirableprivilege“the need for the

inprivilege]“for to craft [thethat it courtproper [the]are so evident” is
and(quotationsRule 501.” Id. bracketscommon fashion underlaw

omitted). Otherwise, the becauselegislature privilegeit the to createis for
a newadoptingto decide whetherinstitutionally equipped”it “is better

Id.; 408 U.S. at 706society’s Branzburg,interests. seeis in bestprivilege
judiciary).new notprivileges,should create(suggesting legislaturethat

reasons, very limited federal courtsexceptions,For the “withabove
v.for new Pearsongrant requests privileges.”declined togenerallyhave

(3d 2000) haveMiller, 57, cases in which courts(citing211 F.3d 67 Cir.
function”privilege, “protectiveadopt peer-reviewdeclined to academic

Service, insured-corporate privilege,ombudsmanfor Secretprivilege
andunemployment hearings,for records ofprivilege, privilegeinsurer

probation privilege).officer

mayfour criteria that be usefulWigmore has describedProfessor
evidentiarya privilege:whether to create newanalyzingwhen

(1) that theymust in aoriginateThe communications confidence
will not disclosed.be

(2) to fullof must be essential theconfidentialityThis element
the parties.of relation betweensatisfactoryand maintenance the

(3) in ofopinionbe one which the theThe relation must
sedulouslytocommunity ought be fostered.
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(4) The thatinjury would inure to the relation theby disclosure
of the communications must be thangreater the therebybenefit
gained for the correct ofdisposal litigation.

1961).8 J. §EVIDENCE 2285 (McNaughton rev. ifOnlyWlGMORE, all four
of these conditions are satisfied should a beprivilege recognized. Id.

Applying case,these toprinciples the instant we decline to recognize a
common privilegelaw shields communicationsthat between union
representatives and union employees grandfrom a jury subpoena. Even if
we were to assume that the prongs met,first two of the Wigmore test were
the petitioner “has still failed to show that the union relationship is so
highly byvalued an ordered society that its confidences warrant protection
even at the cost of evidencelosing important to the administration of
justice.” In re Jury 20,Grand Subpoenas 1998,Dated January 995 F.
Supp. at 335. The petitioner cannot claim that the confidential relationship
between union representative and union member “has the strongsame
historic roots as those generally afforded the protection of a common law
privilege.” Id. “This is not typethe of relationship such as an attorney-
client, husband-wife, or clergy-communicant that over time the common
law has importantconsidered enough to sustain privileged.” Walker,as
142 F.R.D. at 500-01. “Neither does the union relationship appear more

ofdeserving protection than other important confidential relationships
courts[that] have refused to recognize as privileged.” In re Grand Jury

Subpoenas 20,Dated 1998,January 335;995 F. Supp. Walker,at see also
142 F.R.D. at 501.

Moreover, whatever state interest there may be in encouraging
confidential communications between union members and their
representatives that,is not so strong view,in our it outweighs the State’s
interest in the grand jury context in having all relevant evidence of
criminal conduct explored. In re Grand Jury Subpoenas Dated January
20, 1998, 995 F. Supp. at 337. The State’s interest in having every relevant
fact developed is particularly incompelling grand context,the jury for “its
task is to inquire into the existence of possible criminal conduct and to
return only indictments”;well-founded therefore, “its investigative powers
are necessarily broad.” 408Branzburg, U.S. at 688.

Under circumstances,these we cannot say that the need for the
privilege is “so clear” and the desirable contours of it “so evident” that we
feel tocompelled create it. In re Grand Jury, 103 F.3d at 1154 (quotations
omitted). Therefore, we decline the petitioner’s invitation to create a new
common law privilege protectto communications between a union
representative and a union employee from disclosure to a grand jury
pursuant to a valid subpoena.
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trial court’s violatesthe contends that the decisionFinally, petitioner
Const, I, 23;art.See N.H. pt.the State and Federal Contract Clauses.

CONST, I, theI, HampshirePart Article 23 of New§art. 10.U.S.
laws.making retrospectivethe of Aprohibits retrospectiveConstitution

underrights, acquiredthat or vestedaway impairslaw is one “takes
laws, a new or attachesobligation, imposes duty,or a newexisting creates

already past.”to transactions or considerationsdisability, respectnew ina
625, (1992)630(Furlough), (quotationthe 135 N.H.JusticesOpinion of

omitted). I, of the ConstitutionArticle Section 10 Federalellipsisand
obligationlaw thepass any... impairingdeclares that state shall...“[n]o

moreprovisionthe New affords“Although Hampshireof contracts.”
federalthis court has relied oncounterpart,than its federalprotection

I,under article 23 wherepartclause to resolve issues raisedcontract cases
law,a wassimply applicationand retroactive ofimpairment,contract not

(citations omitted). I, 10 the FederalId. Article Section ofalleged.”
I,and Article 23 the State Constitution thus “offerConstitution Part of

contract, lawa law a or where aprotections impairswhereequivalent
an that is a contract.” Id.abrogates earlier statute itself

isthe and Federal Contract ClausesuponThe reliance Statepetitioner’s
legislation impairs rights.as to that contractualmisplaced they pertain

234, 244id.; v. 438 U.S.Spannaus,See see also Allied Structural Steel Co.
(1978). ...and ContractGenerally, “prohibitthe State Federal Clauses

that interfere with the contractualadoption] laws would[of][the]
NOWAK,R. & J.privatebetween citizens.” ROTUNDAarrangements

15.8,§Law: and ProcedureTreatise on Constitutional Substance
(3d 1999). at appeal,ed. As there is issue in thislegislationat 637 no
clauseneither applies.

Affirmed.
GalwayBroderick, Duggan, Hicks, JJ.,J., and concurred.C. and


