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void, the thatliability inequityis samecoverageunderduplicate payments
medicalpermits duplicatepolicyarises here. Thein Bertolamiarose

claim, medicalprevents duplicatebutliabilityunder apaymentsbenefits
inequityclaim. Thismotoristunder an uninsuredbenefits payments

a toperson protectintent to allow“legislative264:15’sviolates RSA
to the hemotoristsfrom uninsured extent thatagainst injuryhimself

Bertolami, 120 N.H.ordinary liability.”personalhimselfprotects against
rulingtrial that thewe with the court’sAccordingly, agreeat 312.

RSA 264:15.violatespolicydefendant’s
to recover bothallowing plaintiffthe thearguesThe defendant that

requirepayments wouldand uninsured motoristpaymentsmedical
allow toplaintiffit would therewriting policythe insurance because

apurchased. disagree.of what he We Wherebenefits in excessrecover
seecoverage,a for each of wepremium typeplaintiff pays separate

to each endorsement.allowing plaintiffin recover undernothing unjust the
Further, require rewritingthe clause does notillegalityat 310. the ofId.

languageread if the werepolicy simply offendingThe is now aspolicy.the
there. Id. at 313.not

court’s determination that thesuperiorBecause we with theagree
void, not determine whetherinvoked the defendant is we needbyexclusion

259:61,1.violates RSAthe exclusion

Affirmed.
Duggan Hicks,Dalianis, JJ.,Broderick, C.J., and concurred.and
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Osbum, (MarkP.A,&McDowell of Manchester D. theMornssette on
and orally), petitioner.brief for the

P.A, (MerrickDevine Nyquist,and of Manchester C. Weinstein on the
and orally),brief for the respondent.

BRODERICK, petitioner, Malouin,C.J. The appealsTodd from a decision
(Board)of the HampshireNew Compensation Appeals Board that he did

not compensablea work-related injury.suffer We reverse and remand.
The record thesupports following facts. Malouin was foremployed

ten years by Center,theapproximately respondent, SportsOasis Health &
Inc., (Club).The & AtSportsHealth Center the time ofExecutived/b/a

2004,his injury in Malouin served the as personalClub a trainer and was
thealso director of medical outreach.

trainers,personalUnlike the rest of the Club’s who were on anpaid
hourly basis, addition,Malouin was Inpaid salary.a both theMalouin and
other personal trainers received commissions based on the ofnumber

(clients)personal training theysessions had with ofmembers the Club.
staff, trainers,Club theincluding personal were permitted, but not

required, to perform personal theyworkouts while were on duty. Club
management orsuggested encouraged staff,that some members of the

Malouin,including perform personal workouts during waytheir shifts as a
of attracting additional clients.

17, 2004,SeptemberOn Malouin was toscheduled finish work at 5:00
Afterp.m. his atfinishing with last client 4:00approximately p.m., he

abegan personal workout and intermittently filled out payroll sheets. At
4:45 while ofapproximately p.m., using one the Club’s strength-training

machines, Malouin suffered a rupture bicepsof his left tendon.
Malouin sought workers’ compensation benefits. The Board rejected his

contention 281-A:2,that he suffered a work-related under RSA XIinjury
(1999), and denied his motion for reconsideration and Thisrehearing.
appeal followed. Malouin contends the rulingthat Board erred in that his
injury was fromexcluded the definition of “injury” under a 1997
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281-A:2, injuryhe contends thatAlternatively,to XI. hisRSAamendment
heFinally,ofthe clause amendment.savingsunder thecompensableis

equalthe violated thethe of amendmentthat Board’sargues application
I, Hampshire12 the NewPart Articles and 14 ofguarantee ofprotection

Constitution.

I

theclaim, provisionsBoard ofdenyingIn the interpretedMalouin’s
2006).(1999Law, & We281-ACompensation chapter Supp.RSAWorkers’

law, if arefor errors of orexceptnot overturn the Board’s decision wewill
isthe that itsa of evidence decisionby preponderanceclearsatisfied

befindingsThe Board’s of fact will not disturbed ifor unreasonable.unjust
record, theuponin whichcompetent evidence thesupported byarethey

Appeal of Lorette,have been made. SeereasonablyBoard’s decision could
(2007).271, of a(2006); InterpretationseeN.H. 272 also RSA 541:13154
novo, Lorette,law, N.H.is a of which we review de atquestionstatute 154

thestatutory we are final arbiter ofquestions interpretation,272. On of
of in words of alegislaturethe intent the as the statuteexpressed

(2002).Foods, 572,as N.H. 574Appealconsidered a whole. 147of Kraft
the inlight legislature’s enactingis to statutes in of intentgoal applyOur

them, sought byand in of the to be advanced the entirelight policy
Berlin, 13, 17(2006).Cloutier v. 154 N.H.statutory Cityscheme. of

II

dependsMalouin’s entitlement to workers’ benefitscompensation
281-A:2,an under“injury”whether he suffered RSA XI. Theupon statute

reads, in pertinent part:

“Injury” as used and covered“personal injury” byor in this
out ofchapter injury arisingmeans accidental or death and in the

course of lawemployment Notwithstanding any.... to the
contrary, “personalor“injury” injury” shall meannot accidental

disease,injury, resultingor from inparticipationdeath
activities, on or premises,off unless theathletic/recreational

employee reasonably based on theexpected, employer’s
instruction or that was apolicy, participationsuch condition of

or wasemployment required for promotion, increased
compensation, employment.or continued

added.) To determine an arose of and in(Emphasis injurywhether “out
course of claimant mustemployment,” prove:the a
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: “(1) that injurythe arose out employment byof demonstrating
(2)that it from byresulted a risk created the andemployment;

that the injury arose in the course employmentof by
(A)thatdemonstrating it occurred within the boundaries of time

(B)and space bycreated the terms of employment; and it
the performanceoccurred in of an relatedactivity to

employment, which amay personalinclude ifactivity reasonably
forbidden,expected and not anor ofactivity mutual benefit to

employer and employee.”

Balamotis, (1996)Appeal 456,Estate 141 N.H. 458 (quoting Murphyof of
Atkinson, (1986)).v. 641,Town 128 N.H. 645-46of

In decision,its the Board used above-quotedthe test and found that:

In applying facts,that test to the current there is little doubt that
the injury duringclaimant’s arose the course of employment.his
The wasclaimant the sameperforming actions that he might

to demonstrateexpect to a club member who had retained his
services as a personal trainer. Sufficient existsevidence to find
'that the occurredinjury within the “boundaries of time and space
created by the terms of andemployment,” activitythat the was
not only reasonably forbidden,andexpected not but was
expressly andpermitted even encouraged by employer.the
Furthermore, the aactivity had mutual tobenefit both the

theemployer employee,and in that the activity aided the
employee’s knowledge and use of the equipment and increased

' his andvisibility exposure to members of the club who might
retain his services. Members who hired the personal trainers for
various bothsessions increased the club’s revenue and the

to thepaidcommission individual employee.

Neither party findings.has contested these theSubsequently, Board
exclusionary 281-A:2,examined the RSAlanguage of andXI stated:

The first issue that must be addressed is whether the claimant
was inengaging activity and would thus fallathletic/recreational
into the statutory exclusion. isIt difficult to characterize the
claimant’s activities at timethe as anything but

Even such werethough activities also theathletic/recreational.
business of the factemployer, that does not remove the

activity statutoryclaimant’s from the characterization. And the
statute contains no exception for activitiesathletic/recreational

■directlythat are injuredrelated to an employmentworker’s
activities.
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fell within theMalouinthe considered whether statute’sFinally, Board
on(“unless expected, based thereasonablythe employeeclausesavings

ofwas a conditionsuchpolicy, participationor thatinstructionemployer’s
orcompensation,increasedrequired promotion,or was foremployment

not, “[n]othinghe did asThe Board ruled thatemployment”).continued
for continued employment,hisrequiredthat work-out wasindicate[d] [his]

histhe Board deniedcompensation.” Accordingly,or increasedpromotion
compensation benefits.claim for workers’

XI,281-A:2,of RSAof the last sentencethe effectpartiesBoth contest
1997, Thein 1997. See Laws 163:1. Clubto the statutewhich was added

unambiguous” precludesand andthat is “clearlanguagecontends the
that the amendmentarguesMalouininjury.for Malouin’scompensation

arose out of activities that were notinjuriesexclude that“designedwas to
workusual, customary employee’sto an activities.”respectnormal or with

must beambiguous, consequentlythe andlanguageHe contends that is
inconstrued his favor.

chapterterm activities” is not defined in RSAThe “athletic/recreational
281-A, nor the term. When the issue raisedpreviouslyhave we construed

construction, begin analysisa of we ourstatutorynewpresents question
Appealthe Ann Milesstatutory language.with an examination of of

(2003).Builder, 315, 318 Although language150 we undefined itsgiveN.H.
themeaning, keepand we must in mind of theordinary intentplain

theby examiningwhich is determined the construction oflegislation,
whole, not words andby examiningas a and isolatedsimplystatute

language plainfound therein. Id. When a statute’s is andphrases
further ofneed not look the statute for indicationunambiguous, beyondwe

Foods, statutoryWhereintent. 1­47 N.H. at 574. thelegislative Kraft
than reasonable interpretationis or where more onelanguage ambiguous

exists, however, in our Annhistory analysis.we review to aidlegislative
Builder, atMiles 150N.H. 318.

both toAlthough susceptiblethe words “athletic” and “recreational” are
meanings,and the term activities”plain ordinary “athletic/recreational

andclarity.not the same level of The words “athletic”enjoydoes
inherentlya slash. The slash “isseparated by“recreational” are

GARNER,its B.may conjunctive disjunctive.”function be ... orambiguous:
StyleLegal 1.80, (2002);§ at 43 see alsoThe Redbook: A Manual on

Dictionary (unabridged622Webster’s Third New International
2002) “or”includingseven definitions for slash and(providing symbol,ed.

or”). be read an“activity” may“and The definitions of topertinent include
as as aor vocational well non-vocationalemployment component,

22See WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARYcomponent.
recreation,(“an or in active ... aoccupation, personwhich a ispursuit,
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form, (asof andsupervised, often recreationorganized, extracurricular
dramatics, added)).athletic games, dancing)”or (emphases

we that theConsequently, termbelieve activities”“athletie/recreational
(1)reasonably be in a ofmay variety ways, including:construed the

activities,”conjunctive and“athletic recreational where the activities in
nature,inquestion are both athletic and recreational to the exclusion of

nature; (2)activities that disjunctiveathletic are vocational in and the
activities,”or recreational the question“athletic where activities in are

nature,inathletic or could either oreither recreational and include exclude
athletic that inactivities are vocational nature.

In light of these varied reasonable thatinterpretations, we conclude the
281-A:2,term activities” in RSA XI is ambiguous.“athletie/recreational

See, (2006) (whereCo., 331,e.g., Warner v. Clarendon Ins. N.H.154 334
relevant policy language susceptible to more than oneinsurance

interpretation, providing coveragereasonable one and otherthe limiting
coverage, policy provision considered weambiguous). Consequently, look

281-A:2,historyto the of XI to aid in ourlegislative analysis.RSA See Ann
Builder,Miles 150N.H. at 319.

parties agree statutoryBoth that the 1997 was arguablyamendment
adopted in reaction to our decision in Appeal Estate Balamotis. Inof of
Balamotis, a engineer, bythe field service employed Digitaldecedent was
Equipment Corporation, played volleyballwho with his co-workers several

Balamotis,per duringtimes week his lunch-hour break. N.H. at141 457.
Although volleyball game amongthe was not several company-sponsored

to itactivities was not forbidden. oneemployees, Duringavailable Id. of
died,those thevolleyball games,lunchtime decedent aspresumably a

aggravatedresult of heart condition. Id. Pursuant to the ofan version RSA
281-A:2, time,XI in effect at that the Board denied compensation to the

estate, rulingdecedent’s that his death did not arise out of and in the
that,of Id. inemployment. Holding general,his on-premisescourse

during workdayconducted the arise out of therecreational activities
and the inemployment injurythat decedent’s arose the course of his

employment, we reversed and case forremanded the a determination of
459, 461.the cause of death. Id. at

informs our examination of legislative historyBalamotis the concerning
281-A:2,1997 to RSAthe amendment XI. That legislative history,

however, reveals that the was overlegislature availabilityconcerned the of
compensation injuriesbenefits for sustained employeeswhileworkers’

a variety occurringin of both afterparticipated pursuits, during and work
hours, and both on work premises.and off When the amendment was

38,in the Senate asintroduced the voiced concern wasSB for
(1997).in“participation athletic N.H.S. JOUR. 221 At aactivities.” hearing
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not38, sport activity,”“a or “activitieswere concerns overon SB there
activities,” and “recreationalyour job,” “sportsin duties oftheperformed

Comm,Hearing on at 1-3the Senate Ins.on SB-38 Beforeactivity.”
38,14, 1997). on SB theAt work sessions(January subcommittee

that wereannotations indicate there“Comments and Recommendations”
“activities,”activities,” “healthyorwith exercise“sportingconcerns

activities,”activities,” “wellnessprograms,”“athletic “fitnessexercise
jobdone forconditioningor activitiesphysicaland “exerciseprograms,”

and SUBCOMMITTEEfitness, conditioning performance.”physicalrelated
Comm, Labor, &the House on IndustrialWork Session Before

1997)9, [hereinafter1-3 3(AprilServices at andRehabilitative
Subcommittee Work Session].

thethat intendedhistory legislatureMuch of indicates thelegislativethe
281-A:2,XI to sorts of activities atapply1997 to RSA to thoseamendment

injuryin other cases where the claimant’sissue Balamotis and earlier
from theactivity separatea recreational athleticduringoccurred

See, 141e.g., Appeal Cooper,claimant’s functions.employmentusual of
(1996) company184 chemical(holding injury compensableN.H. where

team).for softball Otheremployee injured playing companywas softball
however, purelyof the indicate concerns withparts legislative history,

activities, certainathletic non-athletic recreational andactivity, sports,
activities.employment-related physical programsfitness or

examination, legislative historybelieve the isWithout further we
for theby legislatureinconclusive to the exact definition intended theas

Indeed, the subcommittee workterm activities.”“athletic/recreational
that theRepresentativesession comments indicate that Maxfield believed

38 Workchange proposed by “vague by design.”SB was SUBCOMMITTEE
Session, supra, at 1.

onlyThe Club that “can beargues personalMalouin’s workout
fallingcharacterized” as within the term activities.”“athletic/recreational

to the nature term and inconclusiveambiguous legislativeDue of the the
case,assume,history, deciding,we without that for the of thispurpose

activity.”Malouin’sworkout was an “athletic/recreational

Ill

above,our turn our toassumption,Given we attention the statute’s
clause,savings which reads:

unless based on theemployee reasonably expected,the
or that aemployer’s policy, participationinstruction such was

condition was foremployment promotion,of or required
or continuedcompensation, employment.increased
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281-A:2, XI. .BoardRSA The found that Malouin did not fall thewithin
clause, assavings “[njothingstatute’s that wasindicated] [his] work-out

required for employment, promotionhis continued increasedor
compensation.” by conclusion,its in theConspicuous absence Board’s
however, is to the term ofany reference “condition Ifemployment.”
Malouin that inreasonably his aexpected participation workout was
“condition of thenemployment,” the statute would not preclude
compensation injury.for his Either the neglectedBoard the term or

statutoryit with one or more of the In theequated givingfollow-on terms.
must,effect as we hold that interm we the Board erred either Seecase.

Motor Assoc.Transport EmployeeN.H. Trust v. N.H. Ins.Benefit
Assoc., 618, (2006) (“When statute,Guaranty 154 N.H. 625 aconstruing

statute.”).must ingivewe effect to all words a
38,At the subcommittee work sessions on SB hadRepresentative Clegg

successfully amend themoved to bill ofby including “condition
employment” SESSION,in the sentence. supralast SUBCOMMITTEE WORK

“condition,”at 2-3. Given the varied definitions of the word termthe
blush,“condition of atemployment” might, appearfirst to be inambiguous

nature. See THIRD NewWEBSTER’S INTERNATIONAL 473DICTIONARY

(defining as,“condition” otheramong orthings, “something established
upon as a to theagreed requisite doing takingor effect of else”something

“a mode being”).or or state If we use theof were to first definition of
in of“condition” our construction the term of theemployment,”“condition

term could refer to things requisite mandatorythose or for toMalouin
employment Club. Togain by the define “condition of thatemployment” in

however,manner within of the statutorythe context complete language,
be problematic First,would for two reasons. could be inwe the peculiar

ofposition asincluding, compensable, injuries resulting from activities
by prior Second,undertaken a claimant to his such aemployment.

construction redundantwould render and the final ofsuperfluous words
(“wassavingsthe clause forrequired ... continued Weemployment”).

havewould little tolerance for such results. See Weare Land v.Use Assoc.
Weare, 510, (2006) (“TheTown 511 legislature153 N.H. bewill notof

result.”);topresumed pass leadingan act to an absurd N.H. Motor
(‘WhenTransport, statute,154 N.H. aat 625 we ...construing presume

words.”).the legislaturethat did enact redundantsuperfluousnot or
If, however, uponwe the second ofrely definition “condition” in our

construction of the term “condition of asemployment,” savingsused in the
clause, the term would refer to the orusual normal employment

construction,environment at the Given our statutoryClub. rules of we
thathold this latter is the onlyconstruction reasonable one for the purpose

of maintaining savingsthe clause as a and exacting statutory“clear
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Builder,575;Foods, 147 N.H. at see also Ann MilesSeestandard.” Kraft
(“[W]e in intent of legislation,mind the thekeep318 must150 N.H. at

of as athe construction the statuteexaminingbywhich is determined
foundexamining words andwhole, phrasesnot isolatedsimply byand

therein.”).
inaddition, is with our decision Maheuxthis consistentIn construction

(1960). Maheux,Co., the claimant suffered71 Inv. 103 N.H.Cove-Craft
of hisplace employmentto while at theinjury eye engaged,hispermanent

ahour, in saw to manufactureoperating a tablethe noon lunchduring
Maheux, at the103 N.H. 72. Whilefor own use.checkerboard his

thecompensationthe underof had denied claimantcommissioner labor
Law, injurythe trial found thatcourt Maheux’sCompensationWorkers’

of,of, statingand his employment,in the arose outwas suffered course
that

anytold to fornever been not use machineplaintiffthe had
noon that for monthsuse the hour and severalduringpersonal

had whoby employeesthe such use been madeto accidentprior
The it was afactory.lunch the Court further foundate their at

theiremployees employer’sor for such to usepracticecustom
machines thatprojects,the lunch hour for individual andduring

knowledgehad the of its owneremployer throughthe defendant
of practicethat of ... noticesupervisory employee... and a this

or custom.

omitted). decisionellipses,Id. and brackets We affirmed the(quotations,
court,of stating:the trial

infer the hefairly onlyThe could not that use whichplaintiff
of themaking employer’s machinerythe was known towas

use,and but also that under the termsemployer permittedso a
hired,he it a use theencouraged bywhich was wasupon

as a of the employment.conditionemployer

(citation omitted).Id. at 75
is in with toimportant, practiceMost our conclusion accordance “our

Law, allliberally resolvingconstrue the Workers’ Compensation
thestatutorydoubts in construction in favor of providingreasonable

ofreasonable effect to the statute’s remedial purposebroadest
21, 24injured Appeal 152 N.H.compensating employees,” Hypertherm,of

(2005).

the a inAccordingly, hold that Board as matter ofwe erred law
Wethat claim failed under statute’s clause.finding savingsMalouin’s the
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need not determine here the absolute parameters for the statutory term
Instead,“condition of employment.” case,under the facts of this we simply

conclude that Malouin reasonably thatexpected on-premisesthe personal
exercise workout of a personalsalaried trainer club,at a health and sports
conducted during the course of his normal hoursworking for an employer
that both permitted and itsencouraged personal trainers performto such
workouts while they were on in orderduty provideto a direct benefit to

clients,the club by securing additional was encompassed by the term
“condition of employment” 281-A:2,for the ofpurpose course,RSA XI. Of
if the legislature disagrees with our construction of the statutory language,
it is free to amend it itas sees fit. See Marceau v. Concord Heritage Life

Co., 216, (2003).Ins. 149 N.H. 221
Because of our holding that Malouin’s participation in personalhis

workout encompassedwas theby term “condition of employment” in RSA
281-A:2, XI, we need not address his argument concerning the equal
protection guarantee of the New Hampshire Instead,Constitution. we
remand this case to the Board for further inproceedings accordance with

opinion.this

Reversed and remanded.

Duggan Hicks, JJ., concurred; Galway, J.,and Dalianis,with whom
J., joined, dissented.

GALWAY, J., “We are thedissenting. final arbiter of the of themeaning
statute,workers’ compensation and the nature and extent compensationof

to the injured isemployee governed by the express statutory language and
that which can be fairly implied Woodmansee,therefrom.” Appeal 150of

63, (2003) added).N.H. 67 (emphasis statute,In construing a we ascribe
the plain ordinary used,and tomeaning words considering the statute as a
whole and interpreting it consistent with Denton,its purpose. Appeal of

(2001).259,147 N.H. 260 Any reasonable indoubt construing a workers’
compensation statute is resolved in favor of the injured employee. Appeal

(2005).Hypertherm, 21, 24152 N.H. In this jurisdiction, statutory wordsof
and phrases are interpreted according to their common and approved
usage, unless the terms ahave technical or otherwise peculiar meaning.
Appeal Falls,Town Hampton 805, (1985);126 N.H. 809 see also RSAof of

(2000).21:2 The compensation appeals board’s decision will not be
overturned itunless is erroneous as a matter of law or petitionerthe has
demonstrated that the unjustorder is or unreasonable. Appeal of Kraft
Foods, (2002).572,147N.H. 574

281-A:2,RSA XI provides, in part:relevant



555

Notwithstanding any “injury”law to the orcontrary, “personal
disease,injury” shall not mean accidental or deathinjury,

resulting activities,from inparticipation onathletic/recreational
or thepremises, reasonablyoff unless basedemployee expected,
on employer’s policy,the instruction or that such participation

oremploymentwas a condition of was forrequired promotion,
increased or continuedcompensation, employment.

281-A-.2,The that ofmajority portionsconcludes RSA XI ambiguous,are
that,and assumingeven the petitioner was in anparticipating

activity, he is entitled compensationto workers’athletic/recreational
because personalhis workouts were a of employment.condition his

conclusions,disagreeBecause I with Iboth respectfully dissent.
First, majority phrasethe concludes that the “athletic/recreational

activities,”activities” ambiguous.is inwhen read“Athletic/recreational
context, however, is not theambiguous. According to themajority, phrase

asmay recreational,be read activities arecovering that both athletic and
to activities,the exclusion of or coveringvocational athletic as activities

recreational,that are athletic or which could include vocational athletic
statute, however,activities. The in “injury”includes the definition of only

those activities in which employee,the uponbased theathletic/recreational
employer’s instruction or policy, reasonably toexpects participate because
of his It isemployment. immaterial whether the athletic/recreational

questionactivities in are vocational in nature. isWhat relevant is whether
the employee’s inparticipation activitythe was employmentrelated to his
on account of his employer’s instruction or policy. Because the majority’s

281-A:2,conclusion that RSA XI ambiguousis uponrelies the possibility
that included, because,vocational athletic bemightactivities and under the
unambiguous statute,thelanguage of it is irrelevant whether the activities

vocational,are I believe the majority incorrectly concludes the phrasethat
ambiguous.activities” is“athletic/recreational

Next, the majority concludes that 281-A.2,the clause”“savings of RSA
XI toappears ambiguous,be is Foods,but not. We instated Kraft
however, the requirement 281-A:2,XI,that of RSA that participation in a
particular activity be a “condition of employment” or be “required for
promotion, increased compensation, or employment,”continued is a “clear
and exacting statutory Foods,standard.” 147 574.N.H. at TheKraft
majority’s opinion the conclusion indisregards Foods and concludesKraft
that this language, changedwhich has not decided,since Foods wasKraft

Because,is now however, 281-A-.2,ambiguous. RSA XI is ambiguous,not
we need not look thebeyond statute for further indication of legislative
intent, Foods, 574,at147 N.H. and we onlyneed determine whetherKraft



556

(board) asthe statutecorrectly appliedboardappealsthe compensation
written.

ofwere a “conditionthe workoutspetitioner’s personalAs to whether
thecommon definitions ofupon differingthe reliesmajorityemployment,”

employment”the “condition ofconcluding phrasein thatterm “condition”
ambiguous.is Theand thusinterpretationsofsusceptible varyingis

however, one a andpeculiar,is withemployment,”“condition ofphrase
that RSA21:2. Because we have statedSee RSAlegal meaning.specific,

standard,281-A:2, specificit is to thisexactinga clear andXI provides
Alook, the common definitions.and not to variedwe mustdefinition

required foris a or circumstanceemployment” “qualification“condition of
2004).(8thLAW 314 ed.a DlCTIONABYobtaining keeping job.”or BLACK’S

him toHere, require performthe Club did notpetitionerthe testified that
hirehe was interviewed forwhile on and thatdutyworkoutspersonal

teach, what he couldrather than uponhe knew and coulduponbased what
aat Club notThus, workouts the wasperforming personalphysically do.

or his andobtaining job,forrequired keepingcircumstanceorqualification
therefore, I wouldnot, Accordingly,a his employment.condition ofwas

determining petitioner’sin that thethe did not errconclude that board
of employment.were not a conditionworkoutspersonal

petitioner’sthe personalthe determined thatAdditionally, board
orcompensation,not for increasedrequired promotion,wereworkouts

hisarguedoes not thatpetitionerBecause theemployment.continued
employment,orpromotionwere for continuedrequiredworkoutspersonal

basedreasonably expected,theanalyze petitionerwe need whetheronly
workouts werepersonalthe or that hispolicy,Club’s instructionupon

compensation.for increasedrequired
a method that personalworkouts wasAlthough personalperforming

commissions,clients, theirthereby increasingtotrainers could use attract
requirethe did notas testified that Clubpetitioner, previously,the noted

petitionertheany personal Additionally,workouts.performthe trainers to
followed, him torequiringa which hepolicy,testified that the Club had

anyanidentifying employee duringhim asremove the Club-issued shirt
heMoreover, according petitioner, althoughto theworkouts.personal
heknowledge,of hisclients demonstrationsthroughattractedprimarily

hadhavinghe in the due tocommunitydid so was well knownalso because
time, having competitive bodybuildera been ahis own television show for

science, as model.1990s, his in and his time adegreethe exerciseduring
the his heFurthermore, injurytestified that around time ofpetitionerthe

him out after therequired to workhad a “tremendous” client base which
closed, beingbecausepresent, approachedhad when few werepeopleClub

was “almost bothersome.”the Club’s hoursduring regularclientsby
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Finally, petitioner pointthe could to anynot data that showed a
personalcorrelation between his workouts and the attraction of new

Therefore, the petitionerclients. not expect,did based thereasonably upon
or policy,Club’s instruction his personalthat workouts were for the

ofpurpose increasing his compensation because were not done for thethey
purpose attracting board,of clients to increase his commissions. The
therefore, determined thecorrectly petitioner’s personalthat workouts

not requiredwere for increased compensation.
workouts,Because the petitioner’s personal including the duringone

hurt,which he was fall unambiguousunder the inexclusionary language
281-A:2, XI,RSA boardthe determined he did anproperly that not suffer

for“injury” ofpurposes compensation.workers’ theBecause board did not
law,err as a matter of and petitionerbecause the has not otherwise shown

the board’s to unjust unreasonable,decision be or I that thebelieve
reasons,board’s decision should be affirmed. For these I respectfully

dissent.
DALIANIS, J., injoins the dissent.
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