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BRODERICK, defendants, (theClub,C.J. The Lone Pine Hunters’ Inc.
(town)Club), of and the Townthe Town Hollis of Hollis Planning Board

board), J.)anappeal order of the(planning Superior Court {Hampsey,
2006)ruling chapter unconstitutional,159-B (Supp.that isRSA granting

injunctive relief remanding the case to theand board.planning We vacate
and remand.

byWe begin summarizing lengthythe procedural background of this
1966,case. In the purchasedJune Club 118 ofacres land in Hollis located

districts,in zoningtwo a residential and agricultural district and a
recreational district. Under the Hollis zoning effect,ordinance then in gun
clubs and firing ranges were not uses inpermitted either zoning district.

1966,September the Club appliedIn for a building permit to construct an
to an existing buildingaddition to facilitate its use of the as aproperty fish

gameand The Hollis buildingclub. inspector denied the application
the wasproposedbecause use a “new whichpurpose, is tocontrary

provisions of zoning ordinance.” The building inspector[the] reported to
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(ZBA) applicationthat the Club’sof AdjustmentBoardZoningthe Hollis
for the“does notzoning providethe ordinancebecausehad been denied

later,daysa TenClub without variance.”of a Fish & Gameestablishment
unaddressed, notehandwrittenZBA ansignedof thethree members

thethatAdjustmentof the Board ofopinion“It is thewhich stated:
thethe addition tobuilding permita forcan issuebuilding inspector

a variance.”issuingwithoutby [the Club]ownedexisting building
on theplace property,tookexpansionsseveral otheryears,Over the

ZBAfrom the orapprovalorpermitssome withoutsome with and
amended to add1999, Hollis ordinance waszoningIn theboard.planning

planand siteby exceptionpermitted specialclubs” to the uses“sporting
againIn 1999andoperates.in the Clubzoningin the districts whichreview

in of thewiltingadvised the Club2000,in Board of Selectmenthe Hollis
make itsreview in order toplana and sitespecial exceptionneed to secure

2000, athe for and receivedAugust appliedlawful. In Cluboperations
planthe condition that it seek sitefrom the ZBA onspecial exception

board.planningreview before the
court, which vacated ZBA’ssuperiorThe Club to the theappealed

2003,decision, In we reversedJulythe case was to this court.appealedand
that the Club did notthe court and the ZBA’s decisionsuperior upheld

alawfully operateto asnecessary approvalshave the local land use
toexception subjectits of ashooting facility grant specialas well as

Pine Hunters’ Club v. Townboard site review. See Loneplanning plan of
(2003). remand,Hollis, the Club allFollowing suspended149 N.H. 668

2004, to theapplicationin June submitted itsshooting activities and
planboard for site review.planning

counsel, RSAthe board concluded thatplanningOn the advice of town
2004, the159-B:4, authorityin its to enforceMay preemptedas amended

the and voted topropertyrelative to Club’szoningtown’s ordinances
it lacked Thejurisdiction. plaintiffs,dismiss the Club’s becauseapplication

appealedland the Club’sowning surrounding property,a of citizensgroup
lawfullynotin that the Club couldsuperior arguing, part,to the court

thecompliance special exception/siteclub absent withoperate shootinga
zoningamendment to thebycreated the 1999plan processreview

2005, court ruled that RSA 159-B:4ordinance. In December the trial
planof over the Club’s siteplanning jurisdictiondivested the board

court, however, the entire statutedeclaredapplication. The
unconstitutional, sitependingall activities at the Clubenjoined shooting

appealto the board: Thisplanningand remanded the matterplan approval
followed.

159-B, 2004, protects existingamended inchapter primarilyRSA as
related to noise. The statute ownersshooting ranges liability protectsfrom
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(1)of from: nuisanceshooting ranges noise-based claims “if the shooting
established, constructed,range beingwas or used on a basis as ofregular

(2)159-B:5;the the acquired property,”date the RSA[claimant] civil or
liabilitycriminal related to noise as well as injunctions uponbased noise

provided shooting range anythat the is in withcompliance applicable noise
incontrol ordinance existence “at the time the shooting range was

established, constructed, 159-B:1, :2;began operations,”was or RSA and
(3) level,inagency limitingrules or standards for noise terms of decibel
provided shooting range compliancethat the is “in with any applicable
noise control inordinances existence at the time when the wasrange
established, constructed,was or began operations,” see RSA 159-B:6. In
addition, the statute fromprotects shooting ranges the retroactive

rules, statutes,of administrative orapplication prohibitordinances that or
limit the of activitiesscope shooting previously conducted at the shooting

ifrange range enactment,the was “in to theoperation prior adoption,
rule, statute, ordinance,”enforcement or of the administrativeproposal or

RSA It provision159-B:4. is this latter that led the planning board to
that jurisdictionconclude it lacked to the town’sapply zoning ordinance

plan regulationsand site to the Club’s shooting range rangebecause the
1966,had “in operation,”been albeit since andillegally, specialthe

ordinance inexception was not effect until 1999.
On the Club thatappeal, argues planningthe board is precluded from

conducting plansite review RSA 159-B:4 only requiresbecause that the
Club’s shooting activities have been “in to theoperation” prior adoption of
the ordinance inzoning question. plaintiffsThe that theargue statute must

otherwise,be read to toapply only lawfully operating shooting ranges; the
statute would exempt illegally operating from state andshooting ranges

control,local a result that could not have been intended theby legislature.
“In matters of statutory interpretation, this court is the final arbiter of

the intent the legislatureof as in theexpressed words of a statute
considered 508,as a whole.” Franklin v. Town Newport, 151 N.H. 509of
(2004). parts“We construe all of a statute totogether effectuate its overall
purpose and avoid an absurd or result.”unjust Id.

“The law is well established that a nonconforming use is
permissible only legallywhere it exists at the date of the adoption of the

Sanderson, 614,ordinance.”zoning Town North v. 131 N.H.Hamptonof
(1989).620 “This rule of islaw based on the that whichprinciple provisions

uses areexcept existing intended to favor uses which were existingboth
lawful,and not to aid users who have succeeded in evading previous

(brackets omitted);restrictions.” Id. and quotation see Town v.of Seabrook
(2000).660,Vachon 144 N.H.Management, 664 This reasoning directly



489

wasconclude that the statute159-B. We cannotchapterto RSAapplies
reach anto do so wouldillegal,was asto shield a use whichintended

in thatthe statuterequirementhold that theAccordingly, weunjust result.
to“in is intendedoperation”activities have beenshootingorganization’san

operation.mean in lawful
court,thisIndeed, argumentat oral beforethe defendants concededas

law,to, it ofby operationnor does159-B was not intendedchapterRSA
enacted.the statute waslawful that which was unlawful beforemake
ofrestrictions lawfulRather, prevent subsequentis intended tothe statute

that the statute’shistoryThe likewise establisheslegislativeuses.
shooting ranges.establishedlawfullyare intended to toapplyprovisions

the Senate Committee on WildlifehearingIn of a held beforereportthe
2004, testimonyof received insummaryin March aand Recreation

anprovides exemptionBill that “RSA 159-Bof House 1309 statessupport
inclubs which wereshootingactions based on noise fromfrom nuisance

time werethey lawfullyrelevant noise limitations at thewithcompliance
in aretheyof the communities whichby the local land use boardsapproved

added.) the protectionsSenator testified that(Emphasis Clegglocated.”
[shooting ranges]are becauseby legislation necessary “[i]fafforded the

thethey providedthe that were atlegally by regulationsare andoperating
establishment, is no reason for them to have to leave.”time of their there

inretroactivity provisionof the now containedTestifying meaningto the
:4, that theexplained159-B Executive Councilor David WheelerRSA

the of whatlimiting scopeis to towns from orpurpose prevent prohibiting
whenalready doing legal they began“are that wasshooting ranges

with new laws andgoYou can’t back and shut them downoperation.
ordinances.”

2004,in the in Senator inDuring April Sapareto,floor debate senate
repealsthat HB 1309 to “This bill andmoving ought pass, explained:

itshooting ranges provides shootingreenacts RSA 159-B relative to and
noise, if intheyclubs an from nuisance action based on wereexemption

rangewith relevant noise limitations at the time the wascompliance
land,the local use boards the communities inlawfully approved by of

added).(2004) He(emphasiswhich N.H. S. JOUR. 729they operate.”
Bill modeled after in 38legislationfurther stated that “House 1309 was

the seeks of theseprotect property rights legallyother states and bill to
added).Id. Senatoroperating shooting ranges....” (emphasis Sapareto

in the to a from Senator Cohenresponded questionaffirmative whether
the aimed at ... if a is in violation ofshooting rangebill is noise“[s]ince

ordinances,other than control [the]laws and ordinances noise bill allows
justthe state and to enforce other laws or ordinances like itcommunity its

addition,today.” following exchangedoes Id. at 729-30.In the occurred:
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BELOW: ... Sapareto,SENATOR Senator I Ithought heard
ifyou say something shootingabout a was inrange compliance

with noise atordinances the time it was ... I think Ilawfully
heard the wordyou say “lawfully...”

SENATOR SAPARETO: ItRight. partis of the ordinances.

established,SENATOR BELOW:... then it would be in essence
grandfathered. I am a little confused because the current law
makes reference at theto time construction of the range was

situation,approved, which would a lawfulsuggest but the
language of the bill seems to “at thesay rangetime the was
established, was constructed or began operations”, which doesn’t
include the “approved”word or “lawful.” But areyou saying that
the intent is to read that as “lawfully “lawfullyestablished” or
began operations”?

Senator,SENATOR SAPARETO: Yes I would assume that the
shooting could notrange operate permituntil that was issued to
begin with. When it was first approved.

Id. at 730.
The trial court concluded that “the Planning interpretationBoard’s was

that, effect,correct with the amended version of RSA 159-B in itChapter
may not enforce an ordinance acreating special thatexception was

(33)enacted in 1999because this thirty-threeordinance was enacted years
However,after itsbegan operations.”[the Club] because we hold that the

statute does not authorize conduct that illegal,was we reverse the trial
Furthermore,court’s we that ifruling. note even RSA 159-Bwerechapter

held to the town frompreempt enforcing the 1999 zoning ordinance that
made available a the statutespecial exception, precludewould not the

variance,requirement that the Club obtain a because the town’s original
zoning prohibitingordinance the Club’s use was enacted years before the
Club purchased property.its

In of ourlight holding, we need not decide whether chapterRSA 159-B
statute,is constitutional. Regardless of the of theconstitutionality the

Club’suse of its property ordinance,is unlawful under the town’s zoning as
Club,it has been since its ininception 1966. See Lone Pine Hunters’ 149

at town,N.H. 670-71. theAccordingly, approvalClub must obtain from the
in compliance with the zoning provisions allowing specialfor a exception

with sitecoupled plan approval, lawfullyto as aoperate shooting range.
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We vacate the trial court’s ruling and remand for the trial court to instruct
planningthe board to conduct plansite review.

Vacated and remanded.

Duggan, JJ.,Dalianis and concurred.
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