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(Cal. 1993);769, Com. v.eheeklane.”); Banks, P.2d 782863People v. cf.
1986)(Mass. publicitythat advance276, (noting278Amaral, 495 N.E.2d

on individualssubjective impactdecreaseseffect andincreases deterrent
of ato the reasonablenesspreconditionindispensablebut not “anis

thisin caseroadblock”). sobriety checkpointsnote that theFinally, we
detecting deterringandforbroader, multi-faceted programofwere apart

affidavit,stated, in that allhisMagnantand that Chiefmotoristsimpaired
mediaheightenedthem“carryarea within thisof the PPD’s initiatives

prevailingand themedia attentionbackgroundof thatlightattention.” In
issue,this wethat have consideredjurisdictionsinthe law otherstate of

did notin this caseof noticeamount advancetiminghold that the and
I, 19 of the Newof Part Articleviolativecheckpointsthe PPDrender

Constitution.Hampshire

Reversed and remanded.
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(SusanKelly Morrell,A. Ayotte, attorney general G. senior assistant
attorney general, on brief orally),the and for the State.

Johnson,Christopher defender,M. appellate Concord,chief of on the
brief and for the defendant.orally,

HICKS, defendant, Lavoie,J. The Adam R. orderappeals an of the
J),Superior {Lems, following evidentiaryCourt an himhearing, finding

or“dangerous 135:17-a,to himself... others” within the meaning of RSA
(2005)(amended 2006)V and ordering that he remain in custody upfor to

toninety days determine whether involuntary treatment would be
appropriate. We affirm.

followingThe supportedfacts are in the or byrecord are not disputed
14,the parties. 2004,On theOctober defendant for attemptedwas indicted

aggravated 2006);felonious sexual assault. See RSA 629:1 (Supp. RSA 632-
2006).A:2 (Supp. day,On the same the defendant charged bywas

information committingwith the crime of exposure.indecent See RSA
2006).645:1 (Supp. The defendant’s counsel raised the issue of his

competency to stand trial. After a courthearing, the found that the
defendant incompetentwas to face the criminalpending charges and that
he could not to 135:17-a,be restored within onecompetency year. See RSA

(2005).I court determine,The then scheduled a hearing to topursuant
V,135:17-a,RSA whether the defendant was to or“dangerous himself...

others.” theFollowing hearing, the court ruled thethat State had met its
burden of andproof ordered that the defendant remain “byin custody,

conditions,”of present[his] bail for a periodcontinuation not exceeding
ninety days from order,the date of the court’s “to be evaluated for the
appropriateness of involuntary treatment pursuant to RSA 171-B:2.”

appeal,On the defendant that the trial inargues failingcourt erred to
theapply proper dangerousnessdefinition of and the standard ofproper

proof. The defendant also thatargues we should reach the merits of his
appeal notwithstanding ninety-daythat his commitment Thehas ended.

moot,State thatcontends the defendant’s claims are but that weagrees
should decide the issues raised in this appeal because “will bethey raised
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on this weparties’ point,the agreementGivenrepeatedly in the future.”
claims.the merits of the defendant’sturn to

interpretingerred in thethat the trial courtarguesThe defendant first
135:17-a, inprovides,The statute relevantin RSA V.“dangerous”term

part:

has notthat the defendantIf the court has determined
he or she isthe court determines thatregained competency, and

others, the court shall orderor herself ordangerous to himself
tocustodyin for a reasonable notperiod,the to remainperson
offor the appropriatenessto be evaluateddays,exceed 90

RSARSA 135-C:34 or 171-involuntary pursuanttreatment to
B:2.

135:17-a,RSA V.
nor did the trial court“dangerous,”itself not defineThe doesstatute

notes that while this wasappealdo in its The defendantexplicitly so order.
(2006),B.T., 255,153 N.H. 260-61 inwe In the Matterpending, decided of

or into himself to others” RSAphrase “dangerwhich we theinterpreted
(2005).(2005) ina similar standard RSA 135-C:27by135-C:34 reference to

necessaryitHe in B.T. this Court found to defineargues “[b]ecausethat
statutes,to other relevant andbythe term reference‘dangerousness’

itself,retroactively partiesto the in B.T. this Courtapplied that definition
trial court didargueshere the same.” He further that because themust do

definition, dangerousness must befindingnot the its ofapply proper
vacated.

to definition ofapplythat “it is sound theagreesThe State
II,135-C:27, involuntary emergencythefound in RSAdangerousness

V,(IEA) 135:17-a,statute, to this Court it toappliedadmission RSA as
that,It the trial court did notargues althoughRSA 135-C:34 in [B.T.].”

135-C:27,II,into of RSA“specifically dangerousnessrefer” the definition
concludes thatit did the criteria. It thereforeapply propernevertheless

urgesthe defendant nowessentiallythis is the same standard that“[s]ince
this to claim must fail.”adopt,Court his

parties agree phraseThe that should define the to“dangerouswe
135:17-a, byin RSA V reference to RSA 135-C:27ashimself... or others”

of statutorywe in rests soundupon principlesdid B.T.. Their accord
35,Co., (2001),146construction, v. N L Dev. N.H. 38 and wesee Nault &

inso hold. We stated B.T.:

orestablishing proving dangerIn the criteria for either to oneself
IEA,others, in context an RSA 135-C:27danger to the of

inflict,of, of, toa likelihood an or anrequires attempta threat
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actual of bodilyinfliction “serious to or orinjury” oneself another
a lack of tocapacity care for one’s own welfare such that there is
a likelihood of serious ifdebilitation admission is not ordered.

B.T., 135-C:27).153 N.H. 260 (quotingat RSA thenWe concluded that
“the criteria for dangerousness under RSA 135-C:27 as stated above

toapply” admission under RSA 135-C:34. Id. at 261. By parties’the
agreement above,and our holding these same criteria applyalso to

dangerousnessdeterminations of under RSA 135:17-a.
Although the court did not theseapply precisetrial criteria in making

not,the factual dangerousness,determination of we need as the defendant
urges, vacate the finding.court’s We have held that awhen trial court “has

issue,not addressed a factual thebut record reveals that a reasonable fact
finder necessarily conclusion,would reach a certain we may decide that

(2002)issue a 88,as matter of law.” v. 148 92Berry,State N.H. (quotation
omitted). The record shows that under the legal standard articulated
herein, a fact necessarilyreasonable finder would have reached the same

Thus,result as did the trial court. we conclude we maythat decide this
issue a matter law.as of See id.

In assessing dangerousness, the trial court noted that it “carefully
Adams, M.D.,considered the testimony of James J. the chief forensic

examiner, and onlythe who at Adams,witness testified the hearing.” Dr.
turn,in testified that he civil“look[ed] to the commitment standard” of

“potentially serious likelihood of dangerousness” in forming opinion.his
He further stated:

I see no at allquestion about whether the defendant fits that
standard. chargedHe’s with attempted felonious sexual assault

a whichagainst minor is aconsidered heinous crime in our
society----There’s evidence that heample performed what’s

veryconsidered a attemptserious at a violent crime. He has that
behavior,ofhistory know,impulsive yourecords suggesting,

mental disorder and propensityintermittent to out-of-control
behavior. I think and'enough, certainlythat’s mythat’s
experience in the probate court that that’s ample evidence.

reportedPrior incidents that Dr. Adams found of“indicative the
defendant’s self-control potential,” included instances of “beenhaving

andverbally physically threatening to the parents: in the mother’sspitting
face; her;attempting strangleto had grandmother;assaulted his and
physically thefought periodically.”with father Dr. Adams also noted a

thereport of defendant totrying get close to his mother hewhile was
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frightened and the defendantthe mother seemedand “thatunclothed
of that.”be awareseemed to

us, finder of factconclude, that a reasonablethe record beforeWe upon
inflict,of, of, an to orattempta likelihoodfind “a threatnecessarily would

... theinjury’ byto another”bodilyinfliction of ‘seriousan actual
135-C:27). weB.T., Accordingly,260 ESA{quoting153 N.H. atdefendant.

finding dangerousness.ofthe trial court’suphold
theapplyingthat trial court erred incontends theThe defendant next

dangerousnessof to theproofthe evidence standardofpreponderance
not135:l?-a, itself specifyESA The statute doesunder V.determination

thethatof The trial court reasonedproof.the burdenrequisite
required tosame burden the State wasstandard was thepreponderance

Chen, 148 N.H.see State v.competency,the defendant’smeet regarding
a of(2002), findingthe result of565, thatappropriate given567 and was

in some form ofkeepdo no more than the defendantwoulddangerousness
to evaluate theninety daysnot thancustody period longerfor a reasonable

thatThe court also notedinvoluntary treatment.ofappropriateness
proceedings are instituted[involuntary admission]if“[significantly,

171-B, clearat that time would beproofto RSA the standard ofpursuant
convincingand evidence.”

“the arbiter of thestatutoryof we are finalinterpretation,In matters
the of a statute consideredlegislature expressedas in wordsintent of the

omitted).(2004)201,Leonard, (quotation151 203as a State v. N.H.whole.”
Hall,v. 154law de See Statereview of constitutional novo.questionsWe

(2006).180, 182N.H.
cannot that the trialstatutory interpretation, sayAs a matter of we

A underproceedingin the standard.preponderancecourt erred applying
of isin “In the burden proofRSA is civil nature. a civil action135:17-a

of theby preponderanceon the to establish its case agenerally plaintiff
356,Div., 139 N.H.v. R.A. Textile Mach.evidence.” Hancock Earnhardt

(1995) omitted). contrary,to thelegislative357 Absent direction(quotation
generalthe civil oflegislature proofconclude that the intended burdenwe

apply.to
ofargues findingThe nevertheless that the trial court’sdefendant

and FederalHampshirebe vacated because the Newdangerousness must
toproceedingthe in a civil commitmentrequire proponentConstitutions

and In the defendantby support,clear evidence.prove convincingits case
Texas, (1979), Sanborn,In re 130 N.H.cites v 441 U.S. 418 andAddington.

(1988)­430
held due processIn United States Court thatAddington, Supremethe

to justifymore a of the evidencerequires proof by preponderancethan
mentalcivil for an indefinite to a stateperiodcommitmentinvoluntary
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419-20,hospital. 441 U.S.Addington, Sanborn,at 427. In we announced
that the burden of inproof civil commitment proceedings pursuant to RSA

Sanborn,135-C:34is clear convincingand evidence. 130 atN.H. 446. Thus
andAddington Sanborn involved actual civil rathercommitments than

preliminary and dealttheyevaluations with detentions for potentially
substantially longer than the one atperiods issue here. We do not find

Azzarella,of the issue us.dispositivethem before In re Cal. Rptr.254Cf
922, (Ct. 1989)925, 926 App. (Addington and state case “addressing the
required proof longerstandards of for ofperiods commitment and
commitments to hospitals”state not dispositiveconsidered of “proper

certification”).proofstandard of for 14-daya
addressingBefore the defendant’s tochallenge the standard of proof

by court,used the trial we note:

The function of a of proof,standard as that isconcept
inembodied the Due Process Clause and in the ofrealm

factfinding, is to instruct the factfinder concerning degreethe of
societyconfidence our thinks he should have in the correctness of

forfactual conclusions a particular type adjudication.of The
standard serves to allocate the risk of litigantserror thebetween
and to indicate the relative importance attached to the ultimate
decision.

441Addington, omitted);U.S. at 423 and(quotation citation see also
50, 54 (1998).Petition 143of Preisendorfer, N.H.

We first address the Constitution,defendant’s claims under our State
and cite federal foropinions guidance only. Ball, 226,See State v. 124 N.H.

(1983).231-33 Our due process analysis has three factors:

First, the private interest willthat be affected by the official
action; second, the risk of deprivationan erroneous suchof

used,interest through procedures value,the probableand the if
of orany, additional proceduralsubstitute andsafeguards;

interest,thefinally, Government’s theincluding function involved
and the fiscal and administrative burdens that the oradditional

proceduralsubstitute requirement would entail.

A., (2001)In 295, 298 omitted).re Richard 146N.H. (quotation
defendant argues findingthat a of dangerousnessThe directlyresults in

a loss of liberty and carries a potentially significant social stigma. These
are the atprivate interests stake. have thatWe noted in the case of civil
commitment proceedings, these same interests are “substantial.” Id.

‘Whether the loss aby particular typethreatened of proceeding is
gravesufficiently to warrant more than average certainty parton the of
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privateon nature of the interest threatenedthe turns both thefactfinder
Kramer, 455 U.S.loss.” v.Santoskyand of the threatenedthe permanency

Azzarella, (noting that745, (1982); In 254 Cal. at 926Rptr.see also re758
lengthof “the ofliberty,asignificance deprivationin the ofassessing

relevant”). As... theand the reasons for confinement areconfinement
observed, isa tofinding dangerousness]“the ofconsequence [oftrial court

forcustodyin a athan to defendant form ofkeepdo no more the
(90) furtherto allow forninety daysnot exceed toperiodreasonable

Thus, ininvoluntary contrastin connection with treatment.”evaluation
yearsupfor civil for to fiveinvoluntary commitmentproceedingswith the

441Sanborn, 445, period Addington,at an indefinite inin 130N.H. and for
135:17-a,V419-20, a under RSAdangerousnessU.S. at determination of

Azzarella,liberty.of 254 Cal.markedly potentialless for a losscarries Cf.
libertyof involved in certificationRptr. (observing926 that deprivationat

imposed“far thatwas less thanfourteen-day involuntaryfor treatment
inupon... petitioner Addington”).the

instigmatizationfor involved asimilarly conclude that the potentialWe
135.T7-a, is that at indangerousnessV determination less than issueRSA

AddingtonThe Court stated: isproceedings.civil commitment “[I]t
to a after ahospitalthat commitment mentalindisputable involuntary

dangerousness engenderto self or canfinding probableof others adverse
very... can have a on theconsequences significant impactsocial [that]

425-26. to aAddington, subject441 U.S. at personindividual.” A
contrast,135.T7-a, V,determination under RSA hasdangerousness by

a notby competentbeen found to stand andalready preponderance trial
or,has twelve toregained competency prioreither not within months the

months, bytwelve found to clearexpiration of has been be unrestorable
135:17-a, III,I,and evidence. RSA V. theconvincing See Because

subjectsdetermination itself the defendant to socialcompetency
(Tex.State, 770,Smith Ct.stigmatization, App.v. 18 S.W.3d 771-72cf.

2000) that a(observing finding incompetence stigmatizedof to stand trial
defendant), additional caused ofany stigmatization by a determination

135:17-a,under RSA V is adangerousness degree.matter of Jones v.Cf.
(1983)States, 354,463 U.S. (notingUnited 367 n.16 that criminal“[a]
insanity necessarilydefendant who raises the defense issuccessfully

itself,stigmatized by the verdict thus the causes littleand commitment
in respect”). Accordingly, privateharm this we theadditional conclude that

at issue are at weresignificantly theyinterests less risk than in
Addington.

analysis, factor,we to the third government’sFor ease of now turn the
A., 146 The Addingtoninterest. Richard N.H. at 298. Court thenoted

interests infollowing state civil commitment:
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The state has a legitimate interest under its parens patriae
■powers in careproviding to its citizens who are unable because of

themselves;emotional disorders to care for the state also has
authority under its police power to protect the fromcommunity
the dangerous tendencies of some who are mentally ill.

Addington, 441 U.S. at a426. As dangerousness determination under RSA
135:17-a,- V constitutes a inpreliminary step a potential civil

specifically by defendant inkeeping the forcustody up tocommitment—
ninety days for evaluation for the appropriateness of involuntary
treatment —we conclude that the State has the same interests in
dangerousness 135:17-a,determinations under RSA V.

Finally, we turn to the second factor in our due process analysis: the risk
of an deprivationerroneous of the protected interests under current
procedures, value,“and the probable if any, of additional or substitute
procedural A.,safeguards.” Richard 146 N.H. at 298. We assume that the
clear and convincing burden of proof urged by the defendant would reduce
the risks of erroneous deprivations of the protected private interests.
However, process dictates the adoption“[d]ue of a minimum standard of
proof that reflects not only weightthe of the private and public interests
affected, but also a societal judgment about how the risk of error should be
distributed between the litigants.” Preisendorfer, 143 N.H. at 54

Thus,(quotation omitted). “the relevant question is whether [the]
preponderance standard fairly allocates the risk of an erroneous
factfinding the defendant and thebetween” State. Santosky, 455 U.S. at
761.

An erroneous determination that a defendant dangerous,is although
undoubtedly serious and highly significant himself,to the defendant would
be relatively quickly. The statute providescorrected that a defendant shall
be held only for a periodreasonable not to exceed ninety days. RSA

Thus,135:17-a. (1)within theninety days, State will either: discover that
the erroneous,determination of dangerousness was and move to release

(2)the defendant from custody; or seek to involuntarily admit the
defendant pursuant to either RSA or 171-B:2,135-C:34 RSA at which time
it will be required to prove dangerousness by clear and convincing
evidence, Sanborn,see 446;In re 130 N.H. (2002),at RSA 171-B:2 and its

toinability do so will correct the error.
hand,On the other an erroneous failure to find dangerousness could

have drastic Theconsequences. effect of such a failure would be to release
into the general public a person who is “dangerous to himself or herself or
others,” 135:17-a,RSA V. The consequences of such a failure could be

and, intragic the suicide,obvious cases of homicide or irreversible.
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a statecivil commitment toCourt, concludingin thatAddingtonThe
by proof...“justified]must beperiodan indefinitehospital formental

evidence,”of the reasoned:a mere preponderancethanmore substantial
the risksocietywithequallyasked to shareshould not be“The individual
greateris significantlyto the individualinjurypossibleerror when theof

441 427. For theU.S. atAddington,to the state.”harmany possiblethan
determinationsabove, dangerousnessconclude thatwereasons stated

civilfrom135:17-a, distinguishable thereadilyV areRSAunder
Here, possibletheAddington.inconsideredproceedingscommitment

as thegreatis at least asdeterminationthe State of an erroneousharm to
either set of“it cannot be said thatBecauseharm to a defendant.possible

bethat risk of errorto therequireasclearly paramountinterests is so
other[,]” that it does not violatewe concludeone side or theallocated to

roughly equalinerror should be borne“that the risk ofprocessdue
proof.”standard ofpreponderance-of-the-evidenceuse of thebyfashion

J., see alsodissenting);(Rehnquist,at 791Santosky, 455 U.S.
(“Because of thepreponderanceaproof by143 N.H. at 55Preisendorfer,

of error in ashare the risklitigants roughlythat therequiresevidence
fashion, the interests areparties’it in situations whereapplies onlyequal

omitted)).toimportant society.” (quotationequally
much as theprotectionat least asprovidesThe State Constitution

A., N.H.circumstances. See Richard 146Federal Constitution under these
the298; at 425. We reach the same result under441 U.S.Addington,at

In summary,State Constitution.Constitution as we do under theFederal
aproofburden of and came tocorrectly propertrial court theappliedthe

conclusion.sustainable

Affirmed.
Duggan JJ.,Galway,Broderick, C.J., Dalianis, and concurred.and


