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Moreover, neither presencethe of the defendant’s name on a voter
list,registration nor the absence of a forwarding address on record with

office,the apost compels finding that the Exeter address is the
(Wash.defendant’s abode. See Gross 439,v. 933 P.2dEvert-Rosenberg, 440

(Wash.denied, 1997).Ct. App.), review 943 P.2d 662
Finally, reject-we the plaintiff’s contention that the trial court should

have conducted a evidentiaryfull hearing. Although plaintiffthe requested
a in hishearing objection dismiss,to the motion to the record contains no
indication that he anrequested evidentiary hearing, or set forth inreasons
accordance Superiorwith Court Rule 58 why such a hearing would assist

58;the trial court. See SUPER. CT. R. Provencher v. Buzzell-Plourde
Assoc., (1998).848,142 N.H. 852

Affirmed.
DugganBroderick, C.J., Galway, JJ.,and and concurred.
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Bisson, P.C., (JohnCronin of Manchester F.& Bisson and John C.
brief,on theCronin Mr. Cronin for theorally), plaintiff.and

Firm, LLC, Boston,The of Massachusetts H.(JosephMcCormack
Aronson on orally), C.L.A.S.S.,and for defendants Inc. and R.the brief

Westaway, Faye, Larochelle, Dahl,Bruce Steve BillBarry Decker,G.Ray
andJr. Dennis as membersDiZoglio, of the board of directors of

C.L.A.S.S., Inc.

Associates, P.C., Boston,Jantzen & of Massachusetts (Christopher M.
Hollis,on orally), P.L.L.C.,brief and and Sullowaythe &Jantzen of

brief)A.(TimothyConcord Gudas on the for defendants R. Bruce
Westaway, Larochelle, Dahl,Barry Faye, Decker,Steve Bill G.Ray Jr.
and Dennis as members of theDiZoglio, board of directors of Goodwill

of Valley,Industries Merrimack Inc.

GALWAY, J. The plaintiff, (JGMCJ),J.G.M.C.J. Corp. orders ofappeals
J.)(Abramson,the Court granting the motions for summaryTrial

defendants, C.L.Á.S.S.,judgment (CLASS),of the Inc. the members of its
directors,ofboard and the members of the board of ofdirectors Goodwill

(Goodwill).Industries Merrimack Inc. WeValley,of affirm.
The thesupports following:record Goodwill is a charitable corporation

Lowell, Massachusetts,inheadquartered which operates retail instores
2001,Massachusetts and southern New Hampshire.northern In Goodwill

sought to itsexpand operations. 2001,retail In October Ted Siegel,
of retail operations, presenteddirector his strategyGoodwill’s to increase

the number of stores to the Goodwill board of directors. Although the
board aboutexpressed strategythe becausereservations Goodwill was

troubles,experiencing financial it permitted Siegel to hispursue strategy.
therefore,Siegel, hired a real estate broker to locate a inproperty

Manchester for a new retail store.
2001,In Goodwill’sbrokerDecember identified a in theproperty Cohas

Manchester,Brook Center inShopping byowned JGMCJ. John B.
Sullivan, Jr. is the president, secretary, treasurer and sole shareholder of

■ ■2002,JGMCJ. In the spring of Siegel began lease negotiations with
Sullivan.

Meanwhile, Goodwill approached CLASS about the ofpossibility
merging their operations to Goodwill’simprove financialworsening
position. non-profit organization, Lawrence,CLASS is a headquartered in
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toother servicesMassachusetts, vocational andprovideswhich
disabled individuals.developmental^

officer, metCeli, chief financial2002, CLASS’Stephenor JuneMayIn
thefinances andto discuss Goodwill’son numerous occasionsSiegelwith

2002,10, presentedSiegelOn Junemerger.proposedterms of the
board, proceedvoted tothe CLASS whichstrategyretail toGoodwill’s

2002,14, and CLASSOn June Goodwillmerger.thecautiously with
theUnderstanding summarizingofMemorandumnon-bindingexecuted a

it is notstates thatThe Memorandummerger.terms of theproposed
Goodwill, butbetween CLASS andagreementa bindingintended to be

merger.of a potentialoutlines the termsonly
CLASS, in26, 2002, separateof Goodwill andthe boardsOn June

Carolof each board.elections, the individuals as directorselected same
certain at theAmik, positionsdismissed andpresident, wasGoodwill’s
financial officer of boththe chiefrealigned. Celi becamecompanies were

chiefHarris, Goodwill’sCLASS’ becamepresident,and Robertcompanies,
in theand took a positionleft GoodwillSiegel apparentlyexecutive officer.

26,2002, CLASS boardon June theAdditionally,at CLASS.retail division
a for CLASSstrategy,retail motionSiegel’s approveddecided to execute

with aleases, mergerthe of thecompletionstore and authorizedco-signto
16,2002.Augustdate ofproposed closing

(“Service2002, entered into a contractIn Goodwill and CLASSJuly
$32,395.00 toCLASS monthpaid perwhich GoodwillAgreement”) under

Agreement,Pursuant to the Serviceadminister Goodwill’s accounts.
CLASS, out of Goodwill’sexpensesother Goodwill’samong things, paid

accounts receivable.bank account and handled Goodwill’s
that, at2002, and informed Sullivan hisSiegelIn or CeliJuly August

financial statements for Goodwillwould consolidatedrequest, they provide
HarrisAlso, Siegelthe andduring negotiations,and CLASS. some pointat

merged.CLASS hadinformed Sullivan that Goodwilland
lease for15, 2002, 10-yearand Goodwill executed aOn JGMCJAugust

signed bywasproperty.the Brook Center The leaseShoppingCohas
officer ofof and Harris as chief executiveSullivan as JGMCJpresident

third-party guaranty provision,not contain aGoodwill. The lease does
otherpriorhad included such in leases withalthough provisionsSullivan

thelease Sullivan had not receivedparties. signed,At the time the was
CLASS,and but testifiedfinancial of Goodwillconsolidated statements

Harris’ on the lease.by signaturethat he believed CLASS was bound
lease, a Dunn &signingPrior to the Sullivan had received Bradstreet

2002,Goodwill, 23, mergerdid aJulyfor dated that not reflectreport
between and otherany company.Goodwill
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2002, and merger,In or October Goodwill CLASS submittedSeptember
and,in inSecretarythe of State Massachusetts Novemberdocuments to

Thereafter,2002, approved.were Goodwill and CLASSthe documents
November,inMerger.to submit Articles of Also Sullivanprepared

he Inrequested.received the consolidated financial information had
submitted,2002, hadMergerDecember before the Articles of been

the themergerreservations about because ManchesterdevelopedCLASS
level of income Goodwill and hadstore not the CLASSgeneratingwas

Therefore, CLASS voted to the ofplacethe board Articlesanticipated.
in while the financial of the wasMerger impact mergerescrow

time, Siegelreevaluated. Also around this was dismissed.
2003,In discussions were terminated. The boards of themergerMarch

each held new elections and elected different members.companiestwo
executive officer of but retained hisresignedHarris as chief Goodwill

14, 2003,of CLASS. On Goodwill filed forposition president Augustas
as a creditor.bankruptcy, listing CLASS

the this actionbankruptcy filing, began againstPrior to JGMCJ
Goodwill,CLASS, directors,and their boards of for breach of the August
2002 JGMCJ did not include its writ ofagreement. Although originallease

record,in the the trial court’s orders state that JGMCJ broughtsummons
contract,claim breach of itsagainst againsta Goodwill for and claims

Also,and breachnegligent misrepresentation fiduciary duty.board for of
claims CLASS and its board for breach ofbrought againstJGMCJ

contract, concealment,fiduciary negligentbreach of duties and breach of
by merger, negligent misrepresentation.duties created a de andfacto
against remainingJGMCJ’s claim Goodwill was severed from the claims

claims, CLASS, board,remainingdue to Goodwill’s On the itsbankruptcy.
board, summaryand Goodwill’s moved for which the trial courtjudgment,

reconsideration,JGMCJ moved for which was denied. Thisgranted.
followed.appeal

On JGMCJ contends that the trial court erred inappeal, granting
a fact finder could is liablesummary judgment when conclude that CLASS

under as Goodwill’s successor in a merger.Goodwill’s lease de facto
also that the court erred in thatargues ruling despiteJGMCJ

(1)the it could notmisrepresentations merger by agentsabout of CLASS:
(2) it had a to the truth ofrely upon representations; duty investigatethose

(3)the and the lease should not be enforcedrepresentations; against
CLASS, of the Statute of Frauds.regardless

grant summaryWhen a trial court’s of we considerreviewing judgment,
evidence,the affidavits and other and all inferences drawn fromproperly

them, in the most favorable to the White v.light non-moving party.
544, (2004).Co., 151 If of theAsplundh ExpertTree N.H. 547 our review
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fact, if movingand theof materiala issuegenuinedoes not revealevidence
law, the trialwe will affirmmatter ofas ajudgmententitled toisparty

of the law to theapplicationtrial court’sreview thedecision. Id. Wecourt’s
Id.facts de novo.

in the mostfacts, lightviewedthat the whenfirst arguesJGMCJ
that CLASSit, the trial court’s determinationnot supportfavorable to do

It contends that amerger.a decompleteGoodwill did notand facto
a decompletedand CLASScould find that Goodwillfact finderreasonable

CLASS.liability uponsuccessormerger, thereby imposingfacto

Newgoverned bymatter isargue that thispartiesBecause the
To aassume, completethat it is.law, deciding,withoutweHampshire
must meet thethe entitiesmerginginstatutory merger Hampshire,New

RSA293-A:11.06(a) (1999). contrast, merger“In aofrequirements defacto
a salethroughinto anotheris absorbedcompany completelyoccurs when a

samemaintaining management,theassets; byits operationsof continues
stockholders; creditorsassets, but leaves itslocation andpersonnel,

N.H.,Bielagus v. EMREoutstandingfor its debt.”remedywithout a of
instance, will(2003). liability be635, In such an “successor149 N.H. 641

mergerresults of avirtually all ofif the have achieved theimposed parties
for of themergerfollowing statutory requirementsthewithout

omitted).(quotationId. at 640-41corporations.”

whetheranalysis to determineadoptedIn we a four-factorBielagus,
The factors areId. at 641.merger.an asset sale results in a de facto

whether:

(1) the of the sellerenterpriseThere is a continuation of
management,ofcontinuityso that there iscorporation,

location, assets, and businessphysical generalpersonnel,
operations.

(2) which results from thecontinuityThere is a of shareholders
for the assets withcorporation paying acquiredpurchasing

stock, to be heldultimately coming byshares of its own this stock
theyso that become acorporationthe shareholders of the seller

part corporation.constituent of the purchasing

(3) businessordinary operations,The seller ceases itscorporation
andlegally practicallyand dissolves as soon asliquidates,

possible.

(4) those of thecorporation obligationsThe assumespurchasing
offor the continuationordinarily necessary uninterruptedseller

corporation.normal of the selleroperationsbusiness
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Additionally,Id. at 642. “The fact-finder may look to other factors
indicative of or distinctiveness with thecommonality corporations.” Id. at

race,641. “The bottom-line is whether each runquestion entity has its own
relay-style passingor whether there has been a of the baton from one to

omitted).the other.” Id. (quotation
There is some about the of toquestion applicability Bielagus this case

was, court,because there as noted the trial noby sale or transfer of assets
between Goodwill and CLASS. This fact alone defeatmay application of

Nonetheless, because theBielagus. parties’ arguments rely upon
we assume for of thisBielagus, purposes opinion Bielagusthat applies.

Applying the we conclude thatBielagus analysis, JGMCJ has not
presented evidence sufficient to the trialjustify overturning grantcourt’s

summary judgment.of
noted,As the first factor in the Bielagus analysis is whether there is a

Goodwill,continuation of the of the sellerenterprise corporation, by the
CLASS,buyer so that there iscorporation, continuity management,of
location, assets,personnel, physical and general operations.business Id. at

642. in boards,JGMCJ contends that addition to the companies’ “merged”
location,the two entities out of the sameoperated all involvedemployees

CLASS, and,in the lease negotiations employeesbecame of after the June
CLASS,meetings2002 board of Goodwill and both companies were aware

that Goodwill was of its bills and itincapable paying onlythat survived
facts, JGMCJ,because CLASS infused it with cash. These according to

demonstrate that there was a ofcontinuity management operationsand
sufficient satisfyto the first factor.Bielagus

boards,to the companies’ entityAs each held its electionown for board
Therefore,members and theselected same individuals. the boards notdid

“merge” but hadmerely Havingcommon members. common members
Moreover,does not demonstrate anecessarily continuity of management.

transaction,in looking at the results of the merger negotiationsonce
failed, the the companiesboards of held new elections in March 2003 and

Thus,elected different members. there was no ofcontinuity board
membership.

Next, although arguesJGMCJ that the two fromcompanies operated
location,the same itphysical presented theyno evidence that actually did

so. In opposing summary judgment, mere denials or andvague general
of areallegations expected proof enough.not See v. TownBlagbrough of

(2000).Wilton, 118,145 N.H. 121 The trial court concluded that each
company maintained a inseparate address Massachusetts at all relevant
times. Because presented nothing generalJGMCJ other than allegations

location,that CLASS and theoperatedGoodwill from same we cannot say
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in determiningthat the court that did atheytrial erred not have common
physical location.

Next, members,JGMCJ contends that from the all of theapart board
theemployees negotiations employeesinvolved in became ofmerger

CLASS. The evidence demonstrates that few altered theirpeople
Harris,in toemployment attemptedrelation this Celi andmerger. who

CLASS, Goodwill,alreadywere executives of became ofexecutives one
dismissed,Goodwill executive and aSiegel, employee,was Goodwill

accepted Otherwise,a new withposition CLASS. JGMCJ does not allege
that any personother altered inemployment attemptedto thisresponse

Thus, there limited inmerger. overlapwas ofmanagement companiesthe
and only one of anon-management employee Goodwill became CLASS

Furthermore, 2003,employee. by March Harris had returned exclusively
Therefore,to SiegelCLASS and had been released. at thelooking results

transaction,of this virtuallythere was no ofcontinuity andmanagement
personnel.

Next, 2002,JGMCJ thatargues as of June Goodwill and CLASS knew
that was in difficultyGoodwill financial and itthat could not meet its
current financial muchobligations, lease,less take on a new without an
infusion JGMCJ,of funds from CLASS. According to this poor financial
condition meant that CLASS was forced to pay Goodwill’sbills. While
Goodwill was clearly financially 2002,unstable as of June the boards’

thisknowledge instabilityof does not mean that CLASS was forced to
fund Goodwill’s Moreover,financial existence. JGMCJ’s assertion that
CLASS paid Goodwill’s bills ignores the AgreementService between
Goodwill and CLASS that took in Julyeffect 2002 and requiredthat
CLASS to manage Goodwill’s andaccounts Goodwill’spay bills out of
Goodwill’saccounts. JGMCJ offers no evidence that CLASS manipulated

moneyGoodwill’s the Also,outside terms of the Agreement.Service the
Service Agreement permitted CLASS to make loans to so longGoodwill as
they were documented on a separate general ledger and were due upon

fact,demand. In is asCLASS listed one of Goodwill’s creditors in
$900,000bankruptcy, claiming Thus,inapproximately unpaid loans. while

some maymoney Goodwill,have been transferred from CLASS to the
evidence anydemonstrates that such transfers were made topursuant the
terms of the Service Agreement.

2003,JGMCJ contends of Februarythat as the amount of the debt due
approximatelyCLASS was double what should have been due under the

Service Agreement and that this discrepancy creates a ofdispute material
fact about the dealingsfinancial of and JGMCJ,Goodwill CLASS.
however, presents no evidence of moneyhow much Goodwill supposedly

2003,owed in FebruaryCLASS doesnor JGMCJ indicate whether this
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have made tomayaccounts for loans CLASSalleged discrepancy
orasserts, any documents otherIt without reference toGoodwill.

and the differenceevidence, there different amounts due thatthat are
arevague general allegationsof fact. Such andcreates an issue material

145 N.H. atsummary Blagbrough,Seeoppose judgment.insufficient to
121.

inbuildingits Lowellthat GoodwillrefinancedFinally, JGMCJ contends
aCLASS, showingthusthat it transferred toin order to extract equity

not raisedallegationthat this wastransfer assets. CLASS contendsof
waived, but, waived,if it theis notcourt and is thereforebefore the trial

the werepropertythat funds extracted from Lowellanyevidence shows
to, andpointJGMCJ does notto the loans it made to Goodwill.repayused

reveal, thisany place allegationthe does not whereour review of record
court, thethat the trial court ever addressedthe trial norwas withraised

no thisus reveals indication thatThus, because the record beforeissue.
the court’s orderthe trial court and trialwas raised beforeargument

issue, toon we decline addressof or of law thefinding rulingmakes no fact
495, (2001).Area, N.H. 497Rayeski v. Gunstock 146argument.the

correctly foundreasons, that the trial courtFor above we concludethe
by CLASScontinuity operationsnot a of Goodwill’sthat did showJGMCJ

Bielagus analysis.of thepartto meet the firstsufficient
ofupon continuitytest theBielagusThe of the focusespartsecond

Bielagus, 149to the current one.enterprisefrom the priorshareholders
court, hasneither CLASS nor Goodwillbyat As noted the trialN.H. 642.

Thus, factor is irrelevant.shareholders. thisshares or
ordinaryitscompanythe seller ceasesThe next factor is whether

legallyas as andand dissolves soonoperations, liquidates,business
Here, ever its businessneither ceasedcompanyId.practically possible.

fact, negotiationsmergerdissolved. In afterliquidated oroperations,
andceased, financially independent entityaCLASS rebounded as

existence, for as anbankruptcyand filedGoodwill maintained its own
Thus, the conclusion that thereentity. supportsthis factorindependent

other, eachto the but thatentityno of the baton from onepassingwas
at 641.entity ran its own race. Id.

assumes thepurchasing companytheThe final factor is whether
businessto continue the seller’s normalnecessaryof the sellerobligations

ofanyat CLASS never assumed Goodwill’sId. 642.operations.
accounts, it did soservicing Goodwill’sbeganWhile CLASSobligations.

of Goodwill’sanyand did not assumea contract between themtopursuant
Thus, thatsupportsfactor also the conclusionas its own. thisobligations

merger.nothere was
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mayunder fact finder look to other factorsLastly, Bielagus the
indicative of or the Id.commonality corporations.distinctiveness between

employeesat 641. officers ofJGMCJ contends that because the and
CLASS thought companies merged,and Goodwill that the had and
because torequired money operations,Goodwill from CLASS continue its
there commonalityare elements of between them. We have already

anyconcluded that the evidence demonstrates that funds transferred
between Goodwill and CLASS were under terms of thetransferred the

Further,Agreement.Service while the some ofsubjective beliefs of the
officers arguably, commonality,and directors demonstrate all othermay,
evidence torelating this transaction shows that the companies maintained
distinct corporate identities.

The UnderstandingMemorandum of states that it is aonly
preliminary document to themeant summarize terms of a prospective

notmerger and is to be as bindingread Goodwill and CLASS. Theupon
only financial interactions pursuantbetween them were theto Service
Agreement and the Agreementdocumented loans the Service authorized.
Moreover, the Service states theAgreement specifically that duties
assumed by pursuantCLASS to its terms are not to be construed as a

tocommitment merge. Goodwilland CLASS did not funds. Nocommingle
hands,assets changed company operationsneither ceased liquidated,or

and CLASS notdid assume Goodwill’s obligations. agreebusiness We with
the trial court that until Goodwill and CLASS articlessubmitted of

do,merger, theywhich did theynot were two separate companies
aoperating proposal reasons,under merge.to For these we conclude that

the trial court did not err law,in as matter ofdetermining, a that Goodwill
and CLASS did not acomplete merger.defacto

Because the remaining issues raised all toby JGMCJ relate alleged
misrepresentations CLASS,andby agents officers of we address them
together. noteWe first that JGMCJ contends that in oflight the trial
court’s thatfinding agents of CLASS may have knowingly misrepresented
the status the merger,of the lease ought to be enforced against CLASS.

not,JGMCJ however,did anyraise claims of fraud or intentional
misrepresentation Instead,in the trial court. JGMCJ’s allegedclaims
negligent misrepresentations only. Therefore, we address JGMCJ’s claims
as they presented court; ie.,were theto trial as claims based upon
negligent misrepresentations, not knowing misrepresentations as JGMCJ
contends appeal.on

arguesJGMCJ that because the trial court that priordetermined to
thesigning Siegellease Harris and may have tomisrepresented Sullivan

that the had thecompanies merged, oughtlease to be againstenforced
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FraudsFrauds. The Statute ofregard to the Statute ofCLASS without
a for ofmaintained contract the saleuponaction shall be“Noprovides:

brought,which it is or some memorandumagreement uponland unless the
to or somethereof, by charged, bythe bewriting signed partyis in and

(1997). Moreover, noRSA 506:1by writing.”him inauthorizedperson
toupon acharge any person special promisetomay broughtaction be

another, unlessdebt, promiseof themiscarriagefor the default oranswer
(1997).AnRSA 506:2charged.the to besigned by personis in andwriting

to anconveyis contractyearsfor a term of ato lease landagreement
v. FarmByblos Corp.of Frauds. Saleminterest in land within the Statute

(1997).726, 729Trust, 141N.H.Realty

andthat it a contract between JGMCJHere, lease isthe states
and Harris onbehalf of JGMCJsignedis Sullivan onbyGoodwill and

CLASS, itsits officers orThe does not mentionbehalf of Goodwill. lease
or state thatthird-party guaranty provisionit adoes containagents.'Nor

Thus,lease. theis under theentity responsibleother than Goodwillany
the CLASS.enforcing againstfrom leaseStatute of Frauds bars JGMCJ

however, the still to benoted, oughtcontends that leaseJGMCJAs
(1) equitable estoppelthe doctrine ofbecause:againstenforced CLASS

(2) ofthe statusagents negligently misrepresentedand CLASS’applies;
signto the lease.mergerthe to induce Sullivan

ownagainstto one hisspeakserves forbid toEquitable estoppel
act, communicated to another whoor commitmentsrepresentations

153Software,his IDMthem to Cohoon v.reasonably upon injury.relies
(1) a1, (2005). knowinglyasserting prove:9 The mustparty estoppelN.H.

(2)facts; a whorecipientor of materialrepresentationfalse concealment
relyto theculpable neglect, uponor inducedintentionally, throughwas

(3)truth;concealment, the aignorantor- of andrepresentationfalse
the theparty bringingId. Reliance is unreasonable wheninjury.resultant

thehis at the time ofclaim, at the of or her reliance orestoppel time
concealment, should have known that theor knew orrepresentation

ormaterially incorrectimproper,or was eitherrepresentationconduct
410, (2003).149 N.H. 418Bourgeois,The Cadle Co. v.misleading.

the of reliance is theconcept requirementinto reasonableIncorporated
due to the truth of a matterdiligencethat the exercise learnmoving party

upon. Id.relied

didequitable estoppel applyThe that nottrial court determined
and, therefore, notdiligence,did due couldbecause JGMCJ not exercise

Sullivan, the andagree. presidentreliance. Wedemonstrate reasonable
JGMCJ, his businessdespite experience,of extensivesole shareholder



463

took no steps to whether theverify merger between CLASS and Goodwill
occurred. He had requested combined financial statements of the two
companies, but executed the lease before orreceiving reviewing them. He
had requested and reviewed a Dunn & report Goodwill,Bradstreet on
generated executed,near the time the lease was that did not mention that
Goodwill merged.had In spite of this clear indication that Goodwill had not
merged, Sullivan did not verify the status of the merger with the
Massachusetts Secretary of State or anyundertake other tosteps discover
whether the merger had been consummated. Sullivan solelyrelied upon
the unverified statements of Siegel and Harris that the merger had

case,Inoccurred. such a with a businessman sophisticated Sullivan,as as
we saycannot that the trial court erred in law,as adetermining, matter of
that JGMCJ did not exercise due diligence and that its reliance was
therefore not reasonable. reasonable,Because JGMCJ’s reliance was not
the doctrine of equitable estoppel does not bar applicationthe of the
Statute of Frauds.

JGMCJ argues that it is toimproper impose itupon a toduty
investigate the ofveracity the representations in order to itsjustify

above,reliance. As stated however, reliance is unreasonable when the
party theasserting claim,estoppel knew or should have known that the
conduct or representation was either improper, materially incorrect or
misleading, or when the didparty not exercise diligencedue supportto its
claim of reasonable reliance. Bourgeois, 149 N.H. at 418. Because
reasonable reliance requires the relying party to undertake due diligence
to verify the truth of the matter relied upon, we find no error in the trial
court’s ruling that JGMCJ had a duty to investigate the truth of the
statements bymade the representatives of CLASS.

Secondly, JGMCJ contends that Harris and Siegel represented to
Sullivan that the merger occurred,had and in doing,so induced Sullivan to
sign the lease on behalf of JGMCJ. Relying upon Maxwell Ice Co. v.
Company, (1921),80 N.H. 236 JGMCJ contends that because Harris and
Siegel volunteered this information with the intent that JGMCJ and

it,Sullivan rely and act upon they ought to have exercised reasonable care
to theverify truth of that information. Because they so,did not do JGMCJ
argues that it should be permitted to pursue its negligent
misrepresentation claims without regard to the Statute of Frauds.

In Ice,Maxwell we stated: “It is the duty of one who volunteers
information to another not having equal knowledge, with the intention that

it,he will act upon to exercise reasonable care to verify the truth of his
statements before making them.” Further,Id. at 238. “a person who acts
upon a false representation made for the purpose of inducing him to
change positionhis may recover the damages he insustains an action of
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to beoughtthe to have known itthe maker of statementnegligence when
679,Voorhees,238-39; 151Der Stok v. Van N.H.Id. see also Vanfalse.” at

(2005).681-82

(1981), however, we determinedBlood, 121 N.H. 256In v.Daley
a defendant’suponof bars an action basedthat the Statute Frauds

to sell lease real estateof its intention ornegligent misrepresentation
not to Underwriting.or lease is reducedagreementwhen the to sell

tort of deceit could bethe intentionalupon“an action basedDaley,
was to have beenallegedthe thatthough promisemaintained even

Statute Frauds.” Id. at 257.due to the ofwas itself unenforceablebreached
an would not furtherthat to bar such actionholdingThe reason for this is

injustice.would an Id.contraryon the fosterof the statute butpolicythe
however, when the actionapply,do notThe same considerationspolicy

intentional,unintentional, rather than act. Id.brought uponis based an
ingenerallyin but to allow it“Certainly, recoverybar contractto

and theopenof the Statute of Fraudspolicywould subvert thenegligence
“If were to allowdesignedthe is to avoid.” Id. weto the evils statutedoor

Frauds,face of Statute ofto maintained in the thenegligence action be[a]
almost meaningless.”to render that statutethe effect would bepractical

Id. at 257-58.
ofHere, noted, brought negligentclaimsonlyhave JGMCJ hasas we

Further, not have a written contract withJGMCJ didmisrepresentations.
was Goodwilland did notlease of JGMCJ’s lease withCLASS for the land.

the as the toCLASS, and is not liable on lease successormention CLASS
Therefore, upon general principlesreliance thedespiteGoodwill. JGMCJ’s

Ice,in barsDaleyMaxwellrecovery negligent misrepresentationsof for
the face of the Statute of Frauds.claims innegligent misrepresentationits

in do notDaley applythat the considerationspolicyJGMCJ contends
here, its claims.Daley negligent misrepresentationand not barthus does

andWe, however, Daleydistinction betweenany meaningfuldo not see
Therefore, summarytrial court’s ofgrantcase. theupholdthis we

againstclaims CLASSmisrepresentationnegligenton JGMCJ’sjudgment
itsand board.

Affirmed.
Duggan JJ.,Dalianis, Hicks,Broderick, C.J., and concurred.and


