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lawcommonpredicated uponbeotherwiseliabilityNor can
205,Bristol, 138 N.H.See, v. Towne.g., Doucettemunicipal negligence. of

claim, and(1993). allegemustplaintiffsuch a theuponTo prevail210
causedproximatelythatof care the defendantduty bya of abreachprove

theliability, conceptsmunicipalIn the ofId. contextplaintiff’s injury.the
and be consideredclosely related mustcausation areduty legalof and

Concord, 136v. CityCondo. Assoc.Island Shore Estatestogether. See of
the(1992). duty uponfocuseslegalThe determination of300,N.H. 304

parties.thebetweenrelationshipof thescopethat define thepolicy issues
interests aretherefore, the plaintiff’sis “whetherThe inquiry,relevant

conduct, at theor]defendant’sthelegal protection [fromtoentitled
in Id.has fact occurred.”hands, the invasion whichagainstdefendant’s

risks, ifomitted). whatdepends uponexistence of a dutyThe(quotation
Seecircumstances.thereasonably particularforeseeable underany, are

duty legalandquestionThe of the ofDoucette, N.H. at 210. resolution138
competing policyconsideration of theultimately depends uponcausality

Shores Condo.duty.of Islandagainst recognitionand the areasons for
case, weAssoc., the in thisuponN.H. at 304. Based circumstances136

stray fromdogthe to aduty preventa Townimpose legal upondecline to
Tochewing dwelling.on histhe andwandering plaintiff’s propertyonto

of publicmake the Town a guarantorwould impermissiblyhold otherwise
Doucette, weAccordingly,at 210.and welfare. See 138 N.H.peace, safety

trial order.reverse the court’s

Reversed.

Galway Hicks, J.,Broderick, C.J., Duggan, J concurred.andand
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Bradford, (ThomasMacMillan ofOffices,Law Massachusetts K
MacMillan on the brief orally), plaintiff.and for the

Nourie, P.A.,&Wiggin of (GaryManchester M. Burt and Doreen F.
brief,onConnor the and Burt fororally),Mr. the defendant.

MEMORANDUM OPINION

DALIÁNIS, Nault,The plaintiff,J. Steven an ofappeals order the
J.)(Morrill,Superior Court writdismissing his of summons for failure to

defendant,have itproperly served on the Michelle Tirado. We affirm.
partiesThe were anin automobile accident in Hamptoninvolved South

27,on 23, 2005,November On November a deputy attempted2002. sheriff
to of aperfect allegingservice writ negligence in connection with the

byaccident a atleaving copy of it an address in theExeter listed in 2002
accident the .report as defendant’s address.

dismiss,The defendant moved to arguing that service was defective
because she inlonger motion,no resided Exeter. In of the shesupport
submitted an assertingaffidavit that than year 13,more a before January
2006, she moved to inMassachusetts connection with her employment, and
had not-lived at the Exeter theaddress since move. sheShe claimed was
made aware counsel,of the action her whoby had learned of it because a
courtesy copy of the writ been herhad sent to insurer. theBecause writ
was neither nor 27,served entered with the prior 2005,court to November

508:4,1the defendant itargued was time-barred. See RSA (1997); SUPER.
Ct. R. 2.

motion,To counter the plaintiffthe a registrationsubmitted voter list
for Exeter thebearing 1,2006,town clerk’s with a ofstamp Februarydate
and identifying the Exeter address theas defendant’s Theaddress.

alsoplaintiff submitted the officeproof post did not have a forwardingthat
address for the plaintiff argueddefendant. The that service timelywas
made at the defendant’s last and usual ofplace address. The trial court

motion,thegranted and this appeal followed.
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processfor service ofstatutory requirementsthewithcomplianceStrict
sufficient noticeconstitutionallydefendant withto therequired provideis

theoverjurisdictionwithaction, the trial courtand to vestof the
(2003);96, Duncan v.150N.H. 97Gaylor,Estate v.defendant. See of Lunt

(1964). Hampshireon a New308, ServiceN.H. 309105McDonough,
theof the writ tocopyagivingeitheraccomplished byisresident

RSA 510:2state, at his abode.”“leaving [it]or bywithin thedefendant
484,Moran, 141 N.H. 489v.(1997); Recreation Assoc.South Downsee
that thesuggeston(1996). appealparties’ argumentsBecause both

review the trialweapplies,standardexercise of discretionunsustainable
defendant’snot constitute theExeter address didthat thefindingcourt’s

in with this standard.abode accordance
hadshowingreturn that servicethat the sheriff’splaintiff arguesThe

wasof abode”place“last and usual entitledbeen made at the defendant’s
assertion,correctness, theand that defendant’sofpresumptionto a

a wasmore, yearthere more thanthat she had not residedwithout for
The defendant countersthe thatpresumption.insufficient to overcome

presentmade at a defendant’s“abode” service to berequiresRSA 510:2
residence, established thatproofand that the unrefuted theplace of

attemptedof the service.did not reside in Exeter at the timedefendant
principala as hisdesignated by person“The of abode ... is thatplace

future to the exclusion of allof for the indefiniteplace physical presence
(2000). in inthe term “abode” RSA 510:2ConstruingRSA 21:6-aothers.”

of thepurpose affordingthe statute’s overallthis manner is consistent with
Duncan, 105N.H. at 309.sufficient notice. Seeconstitutionallydefendant

service has beendeterminingcritical to whetherThe issue
“abode,” therefore, “whether the placeon an is whereperfectedproperly

livinghas been and tois the where the defendantprocess placethe is left
in time to becomeshe be to return sufficientmay expectedwhich he or

WlEBUSCH,4a R.prepare response.”of ... the action and toapprised
Hampshire 14.03,Practice, §and Procedure atCivil PracticeNew

(2d 1997). presumedof service is to beed. While a sheriff’s return302
See Adamscorrect, by contrary proof.be overcomepresumption maythe

(1970).101, 103Sullivan,v. 110N.H.

case, rebutted any presumptionthe defendant adequatelyIn this
that sheby offering prooffrom the sheriff’s returnmaythat have arisen

13,Januarysome time topriorat the Exeter address sincehad not resided
requiredwas notargument,to the theContrary plaintiff’s2005. defendant

abode. Continentalpresentestablish the location of herto further Cf.
(2005) (whenCo., 325,N.H. 327Biomass Indus. v. Env’t Mach. 152

personal jurisdiction).to establishbears burdenchallenged, plaintiff



452

Moreover, neither presencethe of the defendant’s name on a voter
list,registration nor the absence of a forwarding address on record with

office,the apost compels finding that the Exeter address is the
(Wash.defendant’s abode. See Gross 439,v. 933 P.2dEvert-Rosenberg, 440

(Wash.denied, 1997).Ct. App.), review 943 P.2d 662
Finally, reject-we the plaintiff’s contention that the trial court should

have conducted a evidentiaryfull hearing. Although plaintiffthe requested
a in hishearing objection dismiss,to the motion to the record contains no
indication that he anrequested evidentiary hearing, or set forth inreasons
accordance Superiorwith Court Rule 58 why such a hearing would assist

58;the trial court. See SUPER. CT. R. Provencher v. Buzzell-Plourde
Assoc., (1998).848,142 N.H. 852

Affirmed.
DugganBroderick, C.J., Galway, JJ.,and and concurred.

Hillsborough-northern judicial district
No. 2006-558

J.G.M.C.J. CORP.

v.

C.L.A.S.S., Inc. & a.
21, 2007Argued: March

15, 2007Opinion MayIssued:


