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for others to use thethat, it was rarealthoughtestifiedWhitneyRichard
byit was maintainedto it andarea, restrictions on accesswere nothere
ofCity Departmentand of Concorddepartmentfireof theemployeesthe

2006) (defining “public153-A:2, (Supp.RSA XVIIICitingPublic Works.
“firefightingthat providethe statesubdivisions ofto includeagency”

publicis adepartmentfireservices”), then contends that thethe State
andprovidedat issue wasThus, the surfaceargues,the Stateinstitution.
thatdeciding,withoutassuming,Eveninstitution.by publicamaintained

providedsurface wasthat thepositionthe State’ssupportsthe evidence
institution, “way”of contains anthe definitionaby publicand maintained

anFire beDepartmentConcordthat therequirementadditional
havefor use.” Wepublicare appropriatedstate funds“institution to which
withto us in connectionprovidedand materialstranscriptreviewed the

fact, theviewingtrier ofthat rationalanydo not concludeappeal,this and
State, beyondcould have foundto thein the most favorablelightevidence

was an institutionFire Departmentthat the Concorda reasonable doubt
Drake, 155 N.H. atuse.publicare forappropriatedto state fundswhich

173.
the defendant’s conviction.we reverseAccordingly,

Reversed.

Galway Hicks, JJ.,Dalianis, concurred.Broderick, C.J., andand
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(Elizabeth Baker,A.Kelly Ayotte, attorney general J. on theattorney,
brief and for theorally), State.

Lothstein, defender, Concord,Theodore assistant appellate of on the
orally,brief and for the defendant.

DUGGAN, defendant, Craveiro, II,J. The David a decision of theappeals
J.)(Samaha,Plymouth District Court his todenying suppressmotion

evidence obtained as a result of the of hisstop automobile. We reverse and
remand.

The following facts are contained in the record. The defendant was
with aftercharged operating suspension, second offense. See RSA 263:64

(2004). trial,Prior to he filed a suppress,motion to that hisalleging vehicle
was “on the solestopped drivingbasis of a The Statethrough puddle.”
filed an objection, arguing stopthat the was justified under both the
community caretaking emergencyand the aid to the warrantexceptions
requirement.

The trial court heard on the intestimony motion with theconjunction
Davis,trial. Warren chief theacting of Wentworth Police Department, was

9, 2005,the sole witness. He testified that on October he a highwayand
Wentworth,were theagent driving around Town of checking the roads for

trees,downed flooding damageand other a offollowing period heavy rain.
cameThey heavily Road,across a flooded area toadjacent Roland Town

and stopped to evaluate where the water comingwas from. Davis testified
road,that there was fillingwater the ditches on either side the heof so

parked road,his vehicle in the middle of the which was On the leftdry. side
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line andthe ditchof a field downroad, running outwater wasof the
athe ditch to aboutback towardsgoingfrom five inchesanywhere“varied

half____” activated, noandlightshisdid not havefoot, a Davisfoot and
of themotoristsoncomingtouphad been set warnor flaressignshazard

flooding.
cruiser,in thewerehighway agentand thethat while heDavis testified
The carrate of speed.at a slowcomingcar towards themhe observed a

thecruiser, the water inintoleft side of the chief’sto theslowly pulled
tooff“deeperThe car wentline, around the cruiser.and continuedditch

Thewater.”road, deeperintogoingwhich meant was[it]the side of the
wasto the whichup bumper,wheel almostcovered its frontwater

However, stall,the car did notground.six inches above theapproximately
traffic offense. Davis’anythe defendant commitnor did Davis see

mywas that “it raisedobservingreaction to what he wasimmediate
thought... I would havedrivingan ordinary personbecausesuspicion,

thedry partunit on the ofmyallowed me to movestopped,would have
road, the road.” Davisway they proceed upmove it out of the so that could

he rolledoperator,of the and its sosafetyconcerned for the vehiclewas
told the tooperator stop.down his window and

car, therecognized the driver to bestoppingPrior to the Davis
defendant, driving suspensionhe knew had convicted of underwhom been

not, however, the defendant’sHe did know whetherprevious August.the
license had been reinstated.

car, Davis the driver’sapproachedAfter the defendant had thestopped
he to doattempting byand asked the defendant “what wasside window

the The defendant that he was on hispolice repliedaround unit.”driving
the defendant to hisproduceto a house the road. Davis then askedway up

either,could not andregistration. producelicense and The defendant
Davis that his license had been suspended.informed

defendant, to anrespondwith the Davis was called toWhile speaking
possiblyin another car and were strandedemergency occupantswhich its

Knowingin of that the defendant lived closehigh flooding.a river because
road,” and let him Davis“get go.told him to the vehicle off theby, Davis

justthat for him to driveemergency, point,testified that was no at“[t]here
the road.”up

argumentsthe trial court heard on the motion totestimony,After Davis’
arguing stopThe court the State from that the wassuppress. prohibited

Davis’ reasonable that the defendant’s license wasjustified by suspicion
in itsstill under because the State did not raise this issuesuspension,

Thus, the State thatobjection suppress. arguedwritten to the motion to
the andjustified community caretakingthe was under bothstop

Therequirement.aid to the warrant court wasemergency exceptions
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thatapparently persuaded communitythe caretaking exception applied,
and denied the motion ruling that “there was a good-faith attempt to
safeguard the propertydefendant’s own under the circumstances.” At the

trial,conclusion of the the court convicted the defendant of afterdriving
revocation or RSAsuspension. See 263:64.

On theappeal, arguesdefendant that the community caretaking
should not theexception apply stopto of a moving arguesvehicle. He that

communitythe caretaking exception applies intrusion,to a minimal for
example, See,when the vehicle is already stopped or disabled. e.g., State v.
Brunelle, (2000).656,145 N.H. 659 The defendant thatargues when the

vehicle,police stop that,a themoving intrusion is such without reasonable
it can besuspicion, justified only under the more exacting three-prong
aidemergency exception. I,He bases his claims upon Part Article 19 of the

New Hampshire only.Constitution
The State counters that the trial properlycourt found that stopDavis’ of

the defendant’s car was justified under the community caretaking
The State doesexception. arguenot on that theappeal aidemergency

exception also thejustifies stop.
When areviewing trial court’s on aruling motion to wesuppress, accept

the trial court’s findings unless lack inthey support the record or are
clearly Licks, 491, (2006).erroneous. State v. 154 N.H. 492 Our ofreview

conclusions, however,the trial court’s legal is de novo. Id.
I,Part Article 19 of the New Hampshire Constitution protects against

CONST,unreasonable I,searches and seizures. N.H. pt. art. 19. Under Part
I, 19,Article all warrantless searches and seizures are seper
unreasonable, unless fall within thethey narrow judiciallyconfines of a

(2002).crafted exception. 306,State v. 148 N.H.Boyle, 307 The State bears
the of establishingburden that a seizure falls within one of these
exceptions. Id.

We first therecognized community caretaking exception to the
Psomiades, (1995).warrant inrequirement 480,State v. 139 N.H. 482 We

held that it to theapplies seizure of property “when [the seizure]
constitutes no more than a routine and good faith in theattempt, exercise

caution,of reasonable to thesafeguard defendant’s own property.” Id.
omitted).(quotation In State v. weBoyle, explained that in order justifyto

a seizure under communitythe caretaking exception, the officerpolice

point which,must be able to to andspecific articulable facts taken
together facts,with rational inferences from those reasonably
warrant the intrusion. We thesejudge by objectivefacts an
standard: thewould facts available to the officer at the moment of
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the seizure a topersonwarrant of reasonable caution believe that
the action taken was appropriate.

omitted).148 308Boyle, (quotationN.H. at and citation To determine
the groundswhether for a seizure meetparticular constitutional

we balance the thatrequirements, governmental interest allegedly
it against the extent of the intrusion onjustified interests. Id.protected

Finally, communityto be valid the caretaking exception,under the seizure
detection,totallymust be from the orseparate investigation acquisition of

Id.; 'Amour,arelatingevidence to criminal matter. State v. D­ 150 N.H.cf.
(2003) community122 of(separation function fromcaretaking

investigation of criminal matter not be temporalneed of a or spatial
nature).

We are persuadednot theby argumentdefendant’s that the
community caretaking exception not ofapply stopshould to the a moving

We previously upheldvehicle. the of astop groundsmotorist on similar to
iswhat now known as the community exception. Incaretaking State v.

Maynard, (1974),114 525N.H. a officer apolice motoriststopped whose
erratic driving led the officer to he sufferingbelieve was from a health

Id.problem. upheldat 526.We the stating:stop,

ifCertainly officers in faithmay good conduct road checka for
the purpose of determining drivers, theythe fitness of may so do
when inthey reasonablyfaithgood believe that the driver of a
particular mayvehicle be ill physicallyand unfit to drive. The

however,key, is whether the officer reasonablyacted and in good
faith and not by subterfuge to obtain evidence of a crime.

atId 527.
inAdditionally, courts other have recognizedstates the policethat may

astop moving vehicle as ofpart the community caretaking function. See
Touzel, (D. (decision511, 2006)United States v. 409 F. 2d 519Supp. Vt. to
car,stop defendant’s warn him that the road icyahead was and that power

down,werelines and direct him to turn around was “unquestionably a
valid exercise of the community caretaking function”); Harrison,State v.

1143, (Ariz. 1975)P.2d533 1144 justified(stop by officer’s observation that
tirecar’s was “bouncing”). We see no reason to retreat from Maynard.

Although rejectwe the argumentdefendant’s thethat community
caretaking exception should not toapply stop moving vehicle,the of a we

case,nonetheless that inconclude this the motor vehicle stop was not
justified under communitythe caretaking to theexception warrant
requirement.
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infloodingrains had caused someheavythatThe facts demonstrate
Road, highwayDavis aand Chief andRoland Townalongsidethe ditches

discern whereattemptingof the road toin the middleagent parkedwere
However, lightsactivated the onDavis neitherfrom.comingthe water was

oncomingtowarning alertcruiser, signalsnor flares or otheruphis set
Moreover, evidence ofthere was noin the ditches.floodingof thedrivers

carWhen the defendant’sfurther the road.flooding upadditional
it hiscruiser, stop passingeffort to fromDavis made noDavis’approached

the cruiserpart way aroundalreadyhad drivencruiser until the defendant
Whenwater, had him as the driver.recognizedand Davisthethrough

road, and there isdefendant, dryhe onstandingwasDavis with thespoke
danger to thepoint anyat thatthat there wassuggestscant evidence to

Indeed, the andafter with defendantspeakingvehicle.defendant’s
license, Davis wassuspendedunder aoperatingthat he wasdiscerning

tothe defendant driveandemergency, permittedwith ancalled to assist
athome, emergency point.there no thatthat wastestifyinghimself
not as ajustifiablethat the wasstopfacts lead us to concludeThese

property.to the defendant’sattempt safeguardfaithgoodroutine and
trial onrulingreverse the court’sAccordingly,N.H. at 307. weBoyle, 148

consistentproceedingsremand for furtherthe to andsuppress,motion
with opinion.this

Reversed and remanded.

Galway JJ.,Hicks,Dalianis, concurred.and


