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theattorney, onAgati,J.(Benjaminattorney generalA.Kelly Ayotte,
State.orally), for thebrief and

defender, Concord, the briefof onBrooks, appellateassistantT.James
defendant.orally, for theand

CourtSuperiorfacts in theonDALIANIS, stipulateda trialJ. Following
forhis convictionJ.), defendant, Pepin, appealsErnest P.the(Barry,

a habitualcertified ashavingafter beenvehiclea motoroperating
2006).(amended on(2004) appealThe sole issue262:23See RSAoffender.



365

in tois the trial court erred the defendant’s motiondenyingwhether
We reverse and remand.suppress.

trial court wasfollowing: stopped shortlyThe found the The defendant
6, 2005,on Eric themidnight byafter October Officer Desmarais of

Police who tires of theDepartmentManchester heard the defendant’s
“squeal.” police positioned immediatelyvehicle Desmarais’ cruiser was

light lightbehind the defendant at a red in a left turn lane. When the
the squeal, squealDesmarais heard defendant’s tires a that waschanged,

more than a attention.“chirp” caughtwhich Desmarais’ Desmarais
innighttestified that it was a and the road“club” Manchester conditions

dry. lightswere He activated his blue and the defendant over. Thepulled
intoxicated, check,doingdefendant did not but in aappear license

Desmarais learned that the defendant was offender.a habitual
The defendant filed a to suppress, contendingmotion that the of hisstop

I,violated Hampshirevehicle Part Article 19 of the New andConstitution
the Fourth and ofFourteenth Amendments the United States

motion,Constitution. The trial denied findingcourt the that Desmarais
injustifiedwas thestopping defendant’s vehicle because he had a

suspicionreasonable that the had adefendant committed crime.
appeal,On the defendant thatargues subjecthe was to an unlawful

seizure because suspicionDesmarais lacked when he orderedreasonable
him to stop. Accordingly, the defendant the inargues that trial court erred

hisdenying motion to suppress.
novo,Our review of the motiontrial court’s to is da as tosuppress except

any controlling facts inbydetermined the trial court the first instance.
Gubitosi, 673, (2005).v.State 152 676N.H. We first address the issues

theunder State andConstitution cite federal foropinions guidance only.
(1983).Ball, 226, 231-33State v. 124N.H.

For a topolice investigatoryofficer undertake an stop, the officer
must have a suspicion upon specific,reasonable factsarticulable—based

togethertaken with rational inferences from those facts—that the person
been, is, be,hasstopped or is to inengagedabout criminal State v.activity.

Beauchesne, 803, (2005).151 N.H. 809 In deciding whether the officer
first,conducted a lawful stop, we conduct ainvestigatory two-step inquiry:

seized; second,we determine when the wasdefendant we determine
whether, time,at that possessedthe officer a reasonable thesuspicion that

was,defendant had been or was about to be inengaged activity.criminal
Id.

Neither party disputes that the defendant was seized when
Desmarais pulled Therefore,the vehicle over. we turn to the second

whetherinquiry: possessedDesmarais a suspicionreasonable thethat
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activity.in criminaltowas, engagedabout behad been or wasdefendant
thewe considersuspicion,officer’ssufficiency of antheId. To determine

circumstances, in mindkeepingsurroundingof alllightfacts inarticulable
conclusions fromand drawmake inferencesmayofficerthat a trained

State v.to an untrained observer.seem unremarkablemayconduct that
(2004). must19, suspicionA reasonableMcKinnon-Andrews, N.H. 26151

must lead somewherearticulated factsId. The-more than a hunch.be
whopersona badprobablythat this isa sensejust generalnot tospecific,

mustsuspicionThe officer’scrime. Id.some kind ofcommittedmay have
intrusionthatin order to warrantbasisobjectiveandparticularizedhave a

Id.rights.privacyinto protected
violationof asuspicionhad reasonablethat DesmaraisarguesThe State

265:75,1 (2004),statute, provides:whichRSAracingroadof the

race,any speedinhighwayon aanydrive vehicleNo shallperson
contest, oftestcontest, race or accelerationdragcompetition or

acceleration, theor forendurance, speedof orexhibitionphysical
record; anyinand no shallpersonamaking speedofpurpose

contest,race, test orcompetition,anyin suchparticipatemanner
exhibition.

inengagingofthe defendantsuspectedDesmaraisThe State argues that
construingCourtsRSA 265:75.or acceleration.”speedan “exhibition of
a“[m]oving stoppedthat fromhave foundlanguagestatutorysimilar

and thusaccelerating”a vehicle isspinning suggestswith the tiresposition
Singletonof acceleration.”of an “exhibitionsuspicionreasonableprovides

cases). However,2002) such(Tex.342, (citingState, App.346v. 91 S.W.3d
squealingtoother facts in additionsupported bygenerallyissuspicion

traveledrevved and the carenginethat thetires, as an observationsuch
(Ala.State, 66, Crim.579 So. 2d 68-69Jones v.rate ofhigh speed,”“at a

thenup,backed1991); fifty yards, stopped,forwardthe car wentApp.
Stategravel,and throwforward, squeal, spintires tocausingaccelerated

(Kan. 1989); the car1251, App.Ct. orWhitehurst, P.2d 1253772v.
reverse, unusual amount“ancreatinginand acceleratedsquealed rapidly

1995).(N.D.857, 860Ova,dust,” 539 N.W.2dof State v.
righta turn.makinghis tires whilesquealeda driverSingleton,In

himhim and pulledThe officer was behind91 at 346.S.W.3dSingleton,
that he lacked reasonableId. The court ruledfor his tires.squealingover

As theacceleration. Id. at 347.for excessiveto the vehiclesuspicion stop
a and doesit, tires alone soundsuggestsofput “SquealingcourtSingleton

that “[a]t346. It further concludedId. atnot indicate acceleration.”always
wasdefendant]it appeared [thethattestifyno didpoint [the officer]

of theacceleration was the causethe turn or thatthroughaccelerating
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tires squealing____There were no other facts articulated the officer toby
that thesuggest reason for the of the tires Id.squealing was acceleration.”

too,case,In this the trial court did not find factany to establish that the
of thesqueal tires was an exhibition of speed or acceleration. The trial

court’s characterization of the “lurching]car as forward” has no support
Also,in the record. inas the officer inSingleton, testifythis case did not

that fact,the defendant’s speed increased after the in hesqueal; stated:
wouldn’t“[The driver] have had time to even get up to Thespeed.”

defendant complied almost andinstantly pulled over “about a hundred
feet” from the Further,intersection. Desmarais did anynot observe
erratic driving before he heard the squeal.

Thus, tires,we hold that a brief squeal more,of without does not
asupport suspicion been,reasonable that the racingroad statute had was

State,or was about to be 346;violated. v.Singleton 91 S.W.3d at State v.
(Kan. 2006) (table).Giger, 130P.3d 149 Ct. App.

The arguesState also that Desmarais had reasonable suspicion that the
defendant was driving 265:82,while inintoxicated violation of RSA I
(2004),which inprovides pertinent part:

personNo shall drive or attempt to drive a upon anyvehicle way:

(a) While personsuch is under the influence of intoxicating liquor

Beyond the brief tire squeal, there was no erratic operation or traffic
violation to support reasonable ofsuspicion whiledriving intoxicated. See

Smith, (2006)113, (reasonableState v. 154 N.H. 116 suspicion and/or
probable cause existed when officers witnessed the defendant cross the

line,yellow road,drive completely off the run a stop sign, and nearly
vehicle).collide with an oncoming The only other facts upon which the

State relies are that it was a “club innight” Manchester and that the police
are “always forlooking possible drunk drivers.” The argues,State “[G]iven
the place and time of the behavior,defendant’s [the suspicionsofficer’s]
were reasonable that the defendant may have been driving under the
influence.”

We have observed that: a“Although person’s presencemere in a
area,high-crime hour,even at a late is basis,not a sufficient standing

alone, to a briefjustify detention,investigatory the hour and the character
of the mayarea cast an individual’s own conduct in a more suspicious

Vadnais,light.” 68, (1996).State v. 141 N.H. However,70-71 in analyzing
facts that would support reasonable articulable itsuspicion, is the
particular and Here,not the general that counts. there nowas evidence
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wereor that therelotparkingout of a clubpulledhadthat the defendant
Therefore, littlethere isthevicinity stop.ofin the immediateclubsany

“cast [thein this case shouldof the areacharacterwhy thereason
anyofIn the absencelight.” Id.suspiciousin a moreconduct]defendant’s

tires, onof evensquealthe brieffacts, hold thatwespecificadditional
whiledrivingofsuspicionrise to reasonablegivedid notnight,”“club

intoxicated.
Constitution, wetheviolated Statestopthat theconcludeBecause we

the Federal Constitution.it also violatedwhetherneed not decide

Reversed and remanded.

Galway JJ.,Hicks, concurred.Duggan, andC.J.,Broderick, and
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