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made, may,the court consistent with thisbuilding permits superioris
ZBA.remand this matter to theopinion,

in remanded.part andAffirmed
GalwayBroderick, C.J., Dalianis, Hicks, JJ.,and and concurred.
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Thomas, brief,T.Terry by se.pro

(RichardGagliuso P.A.,Gagliuso,& of GagliusoMerrimack C. and
Corey brief),N. byGiroux for Telegraph Publishingdefendants Company,
Terence L. Williams and Trudell.Joshua
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(BrianBranch, P.A., by-Devine, of J.S. CullenManchesterMillimet &
Gosselin.brief), of Hudson Michaelfor defendants Town and

P.A,., A. CurranGelrnan, &Steere, of BedfordStacey, {JohnSchulthess
Anderson,brief), defendants RolandbyL. forHurleyand Elizabeth

andDroney Bousquet.Albert Gene

Nelson, Kinder, P.C., {Christopherof Manchester& Saturley,Mosseau
brief), Flynn.defendantbyD. Hawkins for Edith

defendants,Thomas,Duggan, appeals,The T. and theplaintiff, TerryJ.
Williams,L. JoshuaTerrenceCompany (Telegraph),Telegraph Publishing

Gosselin, Anderson,(Town),Trudell, of Michael RolandTown Hudson
ofand an orderDroney, Bousquet, Flynn, cross-appealGene EdithAlbert

J.) thein favor ofgranting summary judgmentTrial Court {Groff,the
in and remand.partWe affirm in reverse in vacatepart, part,defendants.

BackgroundI.

this Thomasthe of a of court. Seesubject previous opinionThis case was
(2004). 2002,435, In thePubl’g Co., 151 N.H. 436 DecemberTelegraphv.

alleging againstfiled a the defendantsplaintiff civil action defamation
an onpublication Telegraphthe of article in the Nashuauponbased

22, entitled, Say HasBurglar’sDecember Id. It was “Police Luck1999.
25 that Thomas “is nowlengthyRun Out After Years.” The article states

$25,000in the of Corrections onbeing Hillsborough Countyheld House
Thefacing receiving propertyof in Hudson.”chargesbail while stolen

contains behaviorplaintiff’s pastarticle also statements about the criminal
1,000 inthat in homesuspected burglariesand indicates “is more thanhe
mid-1970’s, accordingand the toHampshireMassachusetts New since

article, topolice entirety,and court The in is in an appendixrecords.” its
plaintiff challengesas are statements that theopinion, fifty-eightthis the

defamatory.as
Trudell, quotesThe article was contained or statementsbywritten and

Gosselin, Anderson, Droney,attributed to andBousquetdefendants
written,At the time was a inFlynn. the article Gosselin was detective

Hudson, Massachusetts,Weston,Anderson inpolicethe chiefdeputywas
Needham, Massachusetts, Bousquetwas a in and was aDroney detective

Flynn professordetective in was a of criminalFoxborough, Massachusetts.
justice University.at was the of thepublisherNortheastern Williams

Trudell,In the of weTelegraph. opinion,remainder this reference
the “the referenceTelegraphWilliams and as defendants.” WeTelegraph

Gosselin, Anderson, the TownBousquet, policeand as “theDroney
defendants.”
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case,the litigating partiesOver course of this the filed a ofnumber
with the The toplaintiffmotions trial court. moved amend his writ to name

justthe officers in their individual—rather thanpolice capacities.official—
motion,trial appealsThe court denied the and the that decision.plaintiff

thesummaryEach of the defendants also moved for Overjudgment.
objection, granted summarythe trial court for all ofplaintiff’s judgment

statements,all thatallegedly defamatorythe defendants on of the ruling
addition, (1)the is In the ruledplaintiff libel-proof. trial court that: certain

(2)statements in the are covered fairby reportarticle the privilege;
(3)true;of the are protected substantiallycertain statements as Flynn’s

statement was an but the of theopinion, policestatements defendants
(4)not opinion;were statements of andFlynn’s statements were “of

(5) theconcerning” plaintiff; plaintiffthe is not a limited purpose public
malice; (6)andfigure therefore did not need to demonstrate actual theand

enjoy qualifieddefendants do not a for theirpolice privilege statements.
plaintiffThe then and theappealed, cross-appealed, placingdefendants
of rulings dispute.each these in

II. toMotion Amend

that motion to “aArguing his amend was direct toresponse”
discovery issues the parties attemptbetween and an to cure a technical
defect, the that theplaintiff contends trial court erred in it. Thedenying

of denydecision the trial court to a motion to amend will not be overturned
Thomas,anabsent unsustainable exercise of 151 439.discretion. N.H. at

aGenerally, court should allow to pleadingsamendments to correct
defects, onlytechnical but need allow substantive amendments when

necessary prevent injustice.to Id. A thatsubstantive amendment
action,introduces an new cause of orentirely substantiallycalls for

evidence, may properlydifferent denied.be Id.
amend,In to the motion the theresponse plaintiff’s to trial court made

followingruling:

The plaintiff filed action over years ago____Histhis two motion
seeks to do more than cure a He essentiallytechnical defect.
seeks to of parties suingadd a number new theby defendants in

as,their individual wellcapacities, as their official Thecapacities.
plaintiff previously represented to this Court that he would not

Writ____be seeking any further originalamendments to the
Given the delay bringingin this motion and the surprise to the
defendants, the Court finds and rules that the amendment is not
necessary for the ofprevention injustice.
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to name thereasoning. By seekingtheagree with trial court’sWe
sought toplaintiff essentiallythecapacities,in their individualdefendants

for in the event of adamagesbe liableparties personallyadd who would
Further, in theirto defendants individualverdict unfavorable them. named

thatof need to maintain defenses wouldtype mightin this casecapacities
capacities.named their officialdiffer those defendants inadopted byfrom

others, the trialconsiderations, court’samong supportThese two
proposedfrom thesurprisethat the defendants would sufferconclusion

(1981)Prod’s, 989,991Martina,Lab v. 121 N.H.Clinical Inc.amendment.
amend). Indeed,denyside to motion to(surprise groundsto isopposing
he theyearsthe motion some two after initiatedplaintiffthe filed at issue

writ,suit, havinghis and after assuredhaving previouslyafter amended
sought. Under thesethe that no further amendments would betrial court

circumstances, unsustainablythe trial courtwe cannot conclude that
amend.in motion todenying plaintiff’sits discretion theexercised

Judgment:III. StandardSummary Legal

trialsummaryIn a motion for the court isacting upon judgment,
in thediscovery lightthe and affidavitsrequired pleadings,to construe

to whethernon-movingmost to the determine thepartyfavorable
dispute anyof a over material factproponent has established the absence

Coco, 353,and to matter of law. Porter v. 154 N.H.right judgmentthe as a
(2006). it356 An of material if affects the outcome of theissue fact is

grant summaryreview a trial court’s oflitigation. Id. We de novo
(2006).Co., 371,153 373 Ifjudgment. SuretyTech-Built v. Va. 153 N.H.

ofany genuineour of the evidence does not reveal issue materialreview
fact, law,matter ofmoving judgmentand if the is entitled to as a weparty
will affirm the trial court’s Id.decision.

IV. DoctrinePlaintiffLibel-Proof

defendants, rulingThe court to allgranted summary judgmenttrial as
libel-proof. appeals ruling.that is The thatplaintiff plaintiffthe

that theby showingdefamationTypically, plaintiff proves“[a]
a falsepublishingfailed to reasonable care in anddefendant exercise

party, assumingof a thirddefamatory plaintiffstatement fact about the to
Hubbard, 147no to communication.” Pierson v.privilege appliesvalid the

(2002).If no760, privilege applies,N.H. 763 defamation is established and
reputation.to or her Seeplaintiff maythe seek for harm hisdamages

(1979).However,Cash, 371, jurisdictionsin somev. 119N.H. 376Thomson
seeking damageslibelvery plaintiffsa of is fromprohibitednarrow class

doctrine. Seelibel-proof plaintiffof a doctrine as theby operation known
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Annotation, “Libel-Proof”,Who Is 50 A.L.R.4THgenerally Defamation:
(1986 2006).1257 & Whether to theSupp. adopt libel-proof plaintiff

questionin this state of first impression.doctrine is a
libel-proofOne of the of the wasplaintiffearliest formulations doctrine

the States Court for the inby Appealsannounced United of Second Circuit
(2dCo., Inc., 1975);v. DoubledayCardillo & 518 F.2d 638 Cir. see also

Note, Doctrine, 1909,The L.98 HARV. Rev. 1909-10Libel-Proof Plaintiff
(1985).There, inmate,the court held that a who libelprison brought a civil

againstaction the of a book that referenced his inpublisher involvement
activities, Cardillo,various criminal and 518organizations libel-proof.was

at explainedF.2d 639-40. The court that the inmate was libel-proof
unlikely byhe was “so virtue of as a tobecause his life habitual criminal be

able to recover other thananything damagesnominal as to warrant
case____”dismissal of the Id. at 639.

A. Incremental Harm Doctrine

Cardillo,Since versions of the plaintifftwo doctrine havelibel-proof
Note,developed. See at 1910. One is thesupra version incremental harm

doctrine, which

involves an ofexamination the challenged communication rather
than a offinding previously damaged reputation.a The judge
evaluates the defendant’s incommunication its andentirety
considers the of theeffects challenged statements on the
plaintiff’s in thereputation context of the full Ifcommunication.
the challenged statement harms a plaintiff’s reputation far less
than unchallenged broadcast,statements in the same article or
the plaintiff heldmay libel-proof. Findingbe that the challenged
statements could cause no incognizable damage addition to that
presumed communication,to attend the of theunchallenged part
the court dismisses the entire libel action.

atId. 1912-13.

In performing the above-described courtsanalysis, must ensure that
actionable, actionable,the challenged statements are also since only

challenged maystatements be considered in the to aassessing harm done
Kite,plaintiff’s reputation. Incremental Plaintiffs,Identities: Libel-Proof

Truth, Doctrine,Substantial and Futurethe the Incremental Harm 73of
(1998).529,N.Y.U. L. Thus,Rev. 548-63 a challengedif statement is

nonactionable, it is like antreated statementunchallenged and its effects
cannot be considered. Challenged be for“maystatements nonactionable
any defenses,number of reasons—constitutional substantial truth
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defenses, Althoughstatute ....” Id. at 542-43.byallowed stateprivileges
doctrine, others havesome courts have the incremental harmadopted

it, Court has heldSupremecriticized and and the United Statesrejected
is not the First Amendment to theapplication compelled bythat its

atFederal Constitution. See id. 548-63.
that the incremental harm doctrineThe defendants contendTelegraph

record,criminalplaintiff’sbecause “the accurate of theapplies reporting
has in would have been moreacknowledged discovery,most of which he

byhis Thereputation.’ Nothing publishedthan sufficient to ‘demolish
did, have,in or incremental harm toTelegraph anythe Article could done

and an accuratereputation beyond reportthis above that which such
would have caused.” The defendants also assert the ofpolice applicability

itThey argue appliesthe incremental harm doctrine. to thatappear
persuadedbecause the admitted involvement in crime. We are notplaintiff

applies light presentedthat the incremental harm doctrine in of the record
to us.

acknowledge plaintiffWe that the admitted to several arrests and
convictions in this case. Other arrests andduring discovery convictions

court,were deemed admitted an orderby plaintiffof the trial which the
However,does not here challenge. plaintiff’sthe status as a convicted

activities, alone,andcriminal his admission to various criminal are not
above,dispositive under the incremental harm doctrine. As stated the

incremental harm doctrine focuses atupon the communication issue and
the extent to which the and of itschallenged portionsactionable contents
create harm above that caused areby portions unchallengedthe that or

operate upon findingnonactionable. The doctrine does not based a of a
Note,previously damaged reputation. swpraSee at 1912-13.

addition,In some of the orclearly plaintiff’s arguments challenges
facts; however,are undercut by potentialthe admitted the article’s harm

to the derivesplaintiff’s reputation onlynot from admitted facts but also
which, time,from other thisstatements at have not been either admitted

as true or deemed nonactionable. this not a case in whichAccordingly, is
plaintiff challenges onlythe a small number of statements in an article that

is, whole,on the otherwise or andunchallenged largelynonactionable
Co.,toinjurious reputation. Publishinghis See Ferreri v. Plain Dealer 756

(Ohio 2001).712, Rather,N.E.2d Ct. theApp. presented723 on record to
us in connection this in the writappeal, plaintiff’swith this is a case which

article,ofchallenges fifty-eight ninety onlyout statements from the some
of which are nonactionable of the fair theby operation report privilege,

defense,substantial truth and the defense. None of the statementsopinion
yet designationhas been deemed a that would alsoqualifiedly privileged,
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Therefore, record,render “nonactionable.” the state of this wegiventhem
the theadoptingneed not wade into the debate over wisdom of

doctrine, Kite, 548-63,at weresupraincremental harm see because even
it, it under the current of case.adopt apply posturewe to would not this

B. Issue-Specific Libel-Proof Plaintiffs

The of the doctrine —and the onelibel-proof plaintiffsecond version
the trial court in to theapparently applied by granting summary judgment

it,known as the version. Under libel-­issue-specific “[a]defendants —is
one whose on the matter in issue is soproof plaintiff reputationis

that, at the time of an otherwise libelous it couldpublication,diminished
further v. New 894damaged.” Herald-Zeitung,not be McBride Braunfels

(Tex. 1994);6, 9 also v.App. ScientologyS.W.2d see Church Intern.of
(S.D.N.Y. 1996)Warner, Inc., 589,Time 932 F. 593 thatSupp. (explaining

sufficiently“when a for a trait isparticular plaintiff’s reputation particular
bad, trait,regardingfurther statements that even if false and made with
malice, because, law,are not actionable as a matter of the cannotplaintiff

trait”).in that Thedamaged reputation issue-specificbe his as to version is
justifyto dismissal of defamation actions where thetypically “applied

criminal of a plaintiffsubstantial record libel shows as a matter of law that
he would be unable recover than damages.”to other nominal Jackson v.

(Mass. 1985).617, Thus, invoked,476 N.E.2d 619Longcope, the“[w]hen
version of[issue-specific libel-proof plaintiff plaintiffdoctrine bars athe]

McBride,apresenting jury.”from his claim of libel to 894 S.W.2d at 9.
thatMany adopted issue-specificcourts have the version of the doctrine

cases,have held that it in aapplies only narrow class of “since few
plaintiffs reputation theywill have so bad a that are not entitled to obtain

statements____”defamatoryredress for Guccione v. Magazine,Hustler
(2d 1986) (citationInc., 298, omitted); McBride,800 F.2d 303 Cir. see also

894 atS.W.2d 10.
Circuit,The United States of AppealsCourt for the D.C. in an opinion

Scalia,by then Circuit theJudge rejected issue-specific version of the
“fundamentally Anderson,doctrine as a bad idea.” Liberty Lobby, Inc. v.

(D.C.1563, 1984),746 F.2d 1569 Cir. reversed on grounds byother
(1986).Inc., However,Anderson v. Liberty Lobby, 477 U.S. 242 Liberty
Annotation,toLobby appears represent minoritya view. See Defamation:

(1986 2006). fact,Who Is 50 A.L.R.4TH 1257 &“Libel-Proof”, In weSupp.
anyhave not been directed to other case in which a court has reached the

plaintiffsame conclusion. While the that thecontends United States Court
of Appeals doctrine,for the Ninth Circuit therejected libel-proof plaintiff

Inc.,in its inentirety, Masson v. The New Yorker 960 F.2dMagazine, 896
(9th 1992), Masson,Cir. we do not share readinghis of that case. In the
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incremental harm doctrine as “not an elementrejectedNinth Circuit the
anyat The court did not takeof California libel law.” Id. 899. Masson

of the doctrine.position issue-specific libel-proof plaintiffon the version
the of version of the doctrineHaving issue-specificoutlined nature the

it, the before us: whether tosurrounding questionand the debate we reach
in Judicialadopt jurisdiction. Supremeit this Like the Massachusetts

Court, we the that a criminal have such a“accept principle mayconvicted
that no further to it at the time of anpoor reputation damage possible[i]s

Jackson, 620;otherwise libelous ....” 476 N.E.2d at see alsopublication
(C.D.Inc., 924,v. National 564 F. 928 Cal.Wynberg Enquirer, Supp.

1982). However, we are mindful of the court’sespecially Liberty Lobby
about the face in that aapprehension difficulty determiningcourts will

reputation damaged. Libertyhas been 746 F.2d atirreparably Lobby,
Therefore,1568. while we now this of theadopt libel-proof plaintiffversion

doctrine, we warn that it should be with caution andapplied sparingly.

We hold that:

doctrine,justifyTo the the ofapplying evidence record must
onlyshow not that the in criminal orplaintiff engaged anti-social
in past,behavior the but also that his widelyactivities were

conduct,to thereported public. The evidence on the nature of the
offenses,the number of degreeand the and ofrange publicity

clear, law,received must make it as a matter of that the
plaintiff’s reputation could not have suffered from the publication
of the false and libelous statement.

(citationsMcBride, omitted).894 S.W.2d at 10 criminalAccordingly,
convictions, alone, enoughare not to of thejustify application doctrine.

Co., (Ala. 1986)Compare 434,v. The Advertiser 486 So. 2d 434-35Cofield
(applying the doctrine where publicityno the conviction isattending
referenced), (convictionJackson,with 476 N.E.2d at 620 must be

(convictionaccompanied by publicity), and 564 F. atWynberg, Supp. 928
must be accompanied by mind,inpublicity). Bearing principlesthese we
turn to the question whether the inplaintiff appealthis is libel-proof.

The trial court found that the plaintiff has criminal convictions in New
Hampshire, Massachusetts and Texas for offenses fromranging burglary

receiving substance,and stolen property possessionto of a controlled
conduct,criminal threatening, disorderly arrest,resisting drivingand

intoxicated, (1)while among others. The trial court also found that: the
plaintiff had admitted twenty 1990;to some convictions between 1975 and
(2) “the hasplaintiff received little media attention hisregarding prior

convictions”; (3)arrests and and the “habitual criminal inplaintiff’s record
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... his decades to thedamaged reputation prior publicationthree states”
plaintiffof article. The trial court then concluded that the isTelegraphthe

above, disagree.In of the articulated welibel-proof. light principles

damage necessaryis and of the to aPublicity part parcel reputation
libel-proof plaintiffthe version of the doctrine.issue-specificto trigger

Indeed, theby damageis the means which such occurs and mostoftenit
that In where courts have mostdamage.evidence of other caseseffective

doctrine and deemed bothpersuasively plaintiffs libel-proof,theapplied
the and the ofsurrounding notorietythe crimes attendant levelpublicity

Cardillo,See, the of(plaintiff subjectare 518 F.2d at 640quite high. e.g.,
Jackson, atbefore the Federal 476 N.E.2d 620testimony Congress);

Time,articles); Inc.,Raythe of “scores” of v.(plaintiff subject newspaper
(W.D. 1976) (James618, Earl Ray’s notoriety452 F. 622 Tenn.Supp.

indicate that no suchlibel-proof). findingshim The trial court’srendered
in this the trial court erred inpresent Accordingly,is case.publicity

its of onplaintiff libel-proof grant summary judgmentthe anddeeming
groundthis must be reversed.

however, does not our The trialground, analysis.on this endReversal
summarythe other for assertedupon grounds judgmentcourt also ruled

or all of the defendants as to some or all of the statements.by some
raised those are to arise onlegal by rulings likelythe issuesBecause

remand, Cos., 618,See v. R.J. 151 N.H.Figlioliwe address them. Moreau
(2005).622

PrivilegeThe Fair ReportV.

groundmoved for on theTelegraph summary judgmentdefendantsThe
all but one of the statementsreport privilege protectedthat fairthe

and thatdisagreed onlyin the article. The trial court concludedcontained
in harbor ofnine from the article could be moored the safe thestatements

It ruled the other statements fell outside theprivilege. thatreportfair
constituted “informationprivilege theyof the becauseprotections

by police during investigations.”the officersgathered
that The contends that the trialappeal ruling. plaintiffsides nowBoth

in the fair because the statements inreport privilegeerred applyingcourt
(1) (2)information; inaccurate;confidentialuponthe were: basedarticle

(3) malice. defendantsTelegraph cross-appeal,and made with The
overlythat trial court took an narrow view of the faircontending the

appliedthat the trial court should have thereport privilege. They argue
inbyall statements made the officers their officialessentiallytoprivilege

We first describe the contours of the and thencapacities. privilege,
the contentions.parties’address
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above,notedAs a establishes defamationplaintiff by showing
that the defendant failed to exercise in publishingreasonable care a false
and defamatory statement of fact about the plaintiff party,to a third

Pierson,validunless a to the communication.privilege applies 147 N.H. at
763. privilege conditional,One such is the fair Itreport privilege. is a not
absolute, privilege “appliesthat to the ofpublication defamatory matter

another in aconcerning report of an official action or or aproceeding of
meeting open to the thatpublic deals with a matter of concern ... ifpublic

reportthe is accurate and complete abridgementor a fair of the
reported.” Hayes N.H., 464,occurrence v. Newspapers 141 N.H. 466of

(1996) (Second)(quotation omitted);and brackets Restatement of
(1977).§TORTS 611 comment a at 297 A defendant who asserts the fair

report theprivilege establishingbears burden of applicability,its and the
determination of whether the defendant has carried this burden is for the
trial court. Id. The privilege extends to the ofreport any official

orproceeding, any action taken officer orby any agency of the
government. A reportId. need not track or duplicate official statements to
qualify rather,for the privilege; it give only “rough-and-ready”need a

omitted).summary that is substantially (quotationcorrect. Id. In other
words, statement“[a] is considered a fair ifreport ‘gist’ ‘sting’its or is
true, is,that if it theproduces same effect on the mind of the recipient
which the precise truth would produced.”have Yohe v. 321 F.3dNugent,

(1st35, 2003) omitted).43 Cir. If(quotation privilegethe does not apply—
is,that if a report is not a fair and accurate account of an official

proceeding general fault govern.standards will 141N.H. atHayes, 466.—

For part,his the plaintiff attempts to convince us that the fair
report privilege does not apply because the information incontained the

materials,article was based upon confidential such as an allegedly
inaccurate presentence investigation report which he claims never to have
seen. persuaded.We are not A dispute over the applicability of the fair
report privilege is not a viable context in which the plaintiff may litigate or
collaterally attack the facts contained in presentencethe investigation

Yohe, (areport. See 321 F.3d at 44 plaintiff protectionscannot evade the of
the fair report claim).privilege by merely re-labeling his For the fair
report privilege to apply, the article must anbe accurate and orcomplete
fair abridgement of the official action or proceeding. Hayes, 141 N.H. at
466. The inquiry does not focus truthupon about the events that either
underlie or the subjectare of the Yohe,official action or proceeding. 321

words,F.3d at 44. In other “accuracy for fair report purposes refers only
to the factual correctness of the events reported and not to the truth about
the omitted).events that actually transpired.” Id. (quotation
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thelegal authoritycites no forFurthermore, the plaintiff
isreportin the presentencecontainedthat the informationproposition

Other courts have expresslyreport privilege.the of the fairoutside ambit
Slatalla, 405,970 F. 419Supp.See Wilson v.an argument.suchrejected

in1997) (“the and the interest(E.D. scrutiny public’srationalepublicPa.
thethe ofsupport applicationcriminalsof convictedsentencingthe

presentencesince thereport”). Especiallyto the presentenceprivilege
fromreasoningthesentencing proceeding,the officialwas a ofreport part

(SECOND) OFit. See RESTATEMENTadoptand weis persuasiveWilson
Yohe,301; 321 F.3d at299 and h at see alsoTORTS, d atsupra comments

byof arrests(“The published reportsprotectsfair report privilege43
Therefore, argument.thereject plaintiff’swepolice.”).

should have beensummary judgmentthatarguesThe alsoplaintiff
evidence to thecircumstantialhe affirmativebecause “submitteddenied
The plaintiff’smalice could be inferred.”actualtrial court from which

ill willto claims ofappear encompassmalice”of “actualallegations
beknew their statements tothat the defendantshim and claimstowards

report privilegethat the fairdefendants counterTelegraphfalse. The
or his belief in theof mind of the publisheron the statedepend“does not

state of mindreferencing bothreported.” Bythe statementaccuracy of
toappear acknowledgedefendantsTelegraphin theaccuracy,and belief

neitherargue“actual malice” and to thatofconceptionthe broadplaintiff’s
can defeat thefalsity privilege.nor ofknowledgeill will

araisescounterargumentdefendants’TelegraphSince the
(1)are two of malice:issue, typesit first. Therethreshold we addresslegal

(2) malice.malice; common lawandconstitutional or “actual”
falsityof the orsubjectiveis a awarenessor actual “malice”Constitutional

153, 156(1979);Lando, 441v. U.S.of a statement. Herbertfalsityprobable
(1964) (actualSullivan, 254, maliceU.S. 279-80Co. v. 376New York Times

malice,law on thefalsity).of Commondisregardor recklessknowledgeis
Co.,Publ’ghand, Cityto harm. Cantrell v. Forestis ill will or intentother

(1974). malice is concerned245, 252 court actualexplained,As one419 U.S.
common law malice istoward the truth whilethe attitudepublisher’swith

Steinbronn,v. 506Geyerthe plaintiff.with its attitude towardconcerned
1986).(Pa. toallegations appearThe901, plaintiff’sCt.Super.A.2d 915

both forms.encompass
positioncite in of theirsupportdefendantsonly TelegraphThe case the

Ithowever, position. directlyof theirYoke, only halfsupportsis Yoke.
Yohe, of forAppealsthe United States Courtother half. Incontradicts the

not be“the fair shouldreport privilegenoted thatthe First Circuit
to bethe knew the statementmaking reportif the partyforfeited even
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omitted).Yohe, at 44 The court also noted that(quotationfalse.” 321 F.3d
the a either show that thereport] privilege, plaintiffdefeat must“[t]o [fair

statement,does not a fair and accurate of the officialpublisher give report
added). Taken(emphasis together,or malice.” Id. these two statements

malice privilege,indicate that actual cannot defeat the fair butreport
common law malice can.

acknowledge jurisdictions,We that in some neither actual nor common
law malice can defeat the fair report privilege, Technologysee Solaia v.

Co., 825, (Ill. 2006);Pub. 852 N.E.2d 843Specialty Moreno v. Crookston
(Minn.Co., 321, 2000); however,Times 610Printing N.W.2d 333 in other

jurisdictions, common law malice can defeat the aprivilege, position
See,consistent with the two sentences fromquoted e.g., DeMaryYohe. v.

(Pa.Co., 758,Printing 2000),LaTrobe and Pub. 762 A.2d 764 Super. Ct.
(Pa.denied, 2001);appeal 786 A.2d 988 v. Newspapers,Russell Thomson

Inc., (Utah 1992)896, n.12,842 P.2d 901 904-05 (summarizing statutory
report privilegecodification of fair and thatnoting common law malice can

it).defeat We believe that Yokerepresents approach.the better
above,As noted the fair report privilege privilege;is not an absolute

instead, one,it is a conditional albeit arguably broader than some other
(Second) Torts,conditional Restatementprivileges. of supra

comment a at 297.We have held that privilegesconditional can be defeated
a ofby showing involving See,malice ill will or e.g.,intent to harm.

Inc., 244,v.Duchesnaye Enterprises, (1984);Munro 125 N.H. 253
Co.,Chagnon 426, denied,v. (1961),Union-Leader 103 N.H. 438 cert. 369

(1962); (1909).U.S. 345,830 Huskie v. 75Griffin, N.H. 348 These holdings
are persuasive, if not controlling.

We are not of the view that allowing plaintiff trya to to establish
common law malice aas means of defeating reportthe fair willprivilege
unduly chill the free offlow information to the public, especially since it
will be no tasklikely easy plaintifffor a to establish ill will targeted

(SECOND)at himspecifically TORTS,or her. See RESTATEMENT OF supra
Reporter’s Note at 134 (First)(acknowledging that the Restatement of
Torts stated that the fair report privilege could be bydefeated showing
that publicationthe was “made solely for the purpose causingof harm to

defamed,”personthe but noting that “there appear to be no in whichcases
the privilege was lost because of the purpose to harm” (quotation
omitted)). toAllowing plaintiffs try malice,to establish common law where
appropriate, guardwill against abuse of the privilege and ensure that the
privilege shield,continues to be used as a not a sword.

To the plaintiffextent the argues summarythat judgment should
have been denied toas all statements because he submitted
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court,the trial wemalice toof common law“circumstantial evidence”
isby plaintiffevidence cited theThe circumstantialargument.hisreject

summarydefendants’ motions forto theobjectioncontained in his
the materialsobjection andplaintiff’shave reviewed theWejudgment.
in a criminalcontain, suppressa motion toexample,forTheycited therein.

theEssentially,asserted misconduct.policein which the plaintiffcase
becauseshould have been deniedsummary judgmentthatarguesplaintiff

However, that ishim.maliciouslyacted towardhe feels that officerspolice
fair thereport privilege,In the context of theproper inquiry.not the

ait is even before court—focusesproperlythe extentinquirymalice —to
the Seeplaintiff.vis-a-vispublisherthe attitude of the defendantupon

inquiryof fairSolaia, part reportmalice as(rejecting852 N.E.2d at 842-43
area). Thethe law in thisexplainingandthoroughly summarizingbut
fair reportwholesale on thesummary judgmentdefeatcannotplaintiff

and thenpoliceon the of officersasserting partmaliceby firstprivilege
bythe defendants'Telegraphthat malice toimputetoattempting

Nashua, 152Corp. CitySee Pennichuck v. N.H.conclusory assertion. of
(2005) summarynot to defeat729, (conclusory allegations enough739

careless amount tothat the wasallegations TelegraphNor dojudgment).
whether itaccuracy uponthe of the article bearmalice. aboutArguments

reported.of the occurrenceabridgementand or a faircompleteis accurate
reject plaintiff’swe theAccordingly,141 N.H. at 466.Hayes,See

argument.
make two contentions.essentiallythe defendantscross-appeal,In their

an narrow view of theFirst, overlythat the trial court tookthey contend
applyfair shouldreport privilegethat theprivilege. They arguefair report

andof official recordsready”and summariesonly “roughnot to all
documents, byof “oral statements made lawreports anyalso to newsbut

capacity.”officials in their officialpublicofficers and otherenforcement
of theSecond, under a narrower constructioncontend that eventhey

failing grant summary judgmentstill erred in tothe trial courtprivilege,
as to certain statements.

contention, that the shouldagree privilegethe first werespectWith to
However, Telegraphtheproceedings.actions orpublic,to all officialapply

than the one before us. Weto decide an issue broaderdefendants ask us
all statements both lawbythe extent to which oralneed not decide

would fall within theother officialspublicenforcement officers and
officers, criminality,by police imputingstatementsonlybecauseprivilege

Therefore, is narrow.analysisourare here at issue.
statements, reportthat the fairacknowledgeofficers’ wepoliceAs to the

coverbroadly jurisdictionsin some tohas been construedprivilege
officer.reporter byto a a law enforcementessentially any communication
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Annotation,generally PrivilegeSee to NewsAttachingDefamation:
Report, Criminal Activities Based on PublicSupplied byof Information

(1986 2006).Status,Safety 47 A.L.R.4th 718-39 & Supp.Officers—Modem
In other thejurisdictions, privilege has been construed more narrowly:

fair should not be extended toreport privilege apply[T]he to the
myriad types reportsof informal and official and unofficial

contacts,investigations, and communications of law enforcement
personnel at all levels of the state and federal bureaucracy with

media____local, regional, and national
The American Law Institute has addressed how far the scope

of “official action” extends into the domain of arrests and the
underlying facts associated with the arrests by differentiating

reportsbetween of an andarrest statements regarding the
facts thatunderlying precipitated arrest. Thethe Restatement

(Second) of Torts states that an anbyairest officer is an official
action, and a of the factreport of the arrest or of chargethe of
crime made the officer inby ormaking returning the arrest is

however,within the fair report privilege; statements made by the
police or theby complainant or other witnesses or by the
prosecuting attorney as to the facts of the case or the evidence
expected to be notgiven yet partare of the judicial orproceeding

itself____of the arrest

Network,Lewis L.P.,v. 5NewsChannel No. M2005-00458-COA-R3-CV,
1585163, (Tenn. 2007)2007 WL 31,at *13-*14 App.Ct. May (quotations,

omitted).citations and brackets
Our view of the privilege lies between these two approaches. See D.

Report PrivilegeElder, The Fair §§1.08-1.10, (1988)at 77-110
(explaining jurisdictionshow apply the fair report privilege to law
enforcement activities and criminal prosecutions). We do not view all
private conversations between police officers and reporters to be

withinautomatically privilege.the For example, “some unofficialversion of
events furnished aby policeman scene,at a crime or ... offhand
prediction” 1.08,would not be within the privilege. §Id. at 77 (quotations

omitted).and brackets These types of situations do not asupport
contention that the justifiedmedia is in using the aprivilege as defense
because it is functioning eyesas “the and ears of the public.” Costello v.

Observer, (N.J.Ocean 1012, 1020 1994).County 643A.2d
In Hayes, held thatwe the fair report privilege toapplies “[t]he

publication of defamatory matter concerning another in reporta of an
action or proceeding or of a meeting open to the public ....”official

Hayes, 141 N.H. (quotation added).at 466 Thus,omitted and emphases it
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“action,” that are“official,” “meeting”and“proceeding”is the terms
everyin this Because notof the state.privilegeto the applicationcritical

meetingor ... aor proceedinginvolve “an official actionconversation will
markedomitted), constitute ait would(quotationthe id.open public,”to

privilegethe broad view of theadoptif toHayesof we wereexpansion
appliesthe report privilegehold that fairin some andjurisdictionstaken

and reporters.law enforcement personnelbetweento all conversations
in Lemshand, adoptedlike the oneapproacha narrowOn the other

occur between amaythatfor all of “conversations”typesdoes not account
the Theofficer, privilege.fall withinand wouldpoliceand areporter

ofaccuracy requirementsmeet thethatprotects reportsalsoprivilege
conferences, with a policeinterviewspressuponand are basedHayes,

44,Yohe, of official “conversations.”chief, typesF.3d at or othersee 321
(Second) Torts, d at 299.commentsupraofCf, Restatemente.g.,

conversations betweenprivatehere came fromThe information at issue
that the conversationsThe article demonstratesTrudell and the officers.

for thegroundsarrest and theplaintiff’sthe fact of thebeyondwent well
Indeed, investigationsreference relatedthe officers’ commentscharge.

history.criminalplaintiff’s priorand the
thegivenwereno evidence that the officershave been directed toWe

as or evenspokesmento functiondepartmentsof theirimprimaturofficial
that the sharedonlyaffidavits stateTrudell. The officers’to withspeak

Therefore, we have noof record.publicmattersinformation “included”
discussedinvestigationsor of theany partwhether allway assessingof

makedoes notCertainly, police departmentaat that time.publicwere
seriouslywould undermineDoingof all soinvestigations.allpublic aspects

theThus, all that in the recordappearscrime. forits to combatability
unofficial statements.makingwere sourcespolicedefendants in this case

example,Police forDepartment,the HudsonnotingIt bears that
individual officersprohibitsrelations thatpolicyunder a mediaoperates

chief,the police “[t]hethe ofapprovalto withoutrevealing reporters,from
accused,” theregardingthehistory “[statementscriminal ofprior

accused,” the case.”and evidence in“[t]heof thereputationcharacter or
ispolicyand the extent to which thisa on whetherpositionWe do not take

us.Those are not beforequestionsthe fair report privilege.consistent with
doestodaythat ourInstead, holdingthe to illustratepolicywe cite Hudson

state,in thispolice departmentsof at least sometheupset practicesnot
are involved with this case.one whose officersincluding

concerningdefendants’ second contentionTelegraphturn to theWe now
The trialprivilege.fall within thetheythat believespecific statements

27, 30, 53,9,10, 24, 51, 52, and 54 ... are fairfound that “statementscourt
actions,” but thatcontents or records of officialand accurate of thereports
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the other gathered by“statements the consisted of information[in article]
the police during investigations”officers and were therefore not covered

the fairby report privilege. upholdBecause we hereafter the trial court’s
grant of as to 51-54 onsummary judgment statements the basis of

truth,substantial we take no on the ofposition application reportthe fair
privilege to those statements.

The Telegraph defendants that all of theargue statements attributable
to the officers fall within the privilege because the officers were

the ofsummarizing police respectcontents records. With to the records
summarized,Gosselin allegedly the defendants cite 103Telegraph pages to

120 of the allappendix, but two of which are documents dated theafter
publication record,of the article. Consequently, on this we no wayhave of
evaluating whether Gosselin was relying upon summarizing anyor given
record at the time of his interview. Other records arepolice also contained
in the appendix, but neither the Telegraph defendants nor the officers’

explainaffidavits which particular records the officers relied theupon at
Thus,time of the interview. even theassuming Telegraph defendants’

correct,argument legallyis the absence of an explanationsuch and the
requirement that all inferences must be construed in plaintifffavor of the
mean summarythat judgment was denied.correctly

The Telegraph arguedefendants that statements 20-23 are also within
the privilege they records,because “were derived policefrom and court

are[which] entitled to the protection of the privilege.” Again, we
emphasize that our indiscussion this case is limited to police records. We
agree records,that official police blotters,such as official official reports,

forth, Elder,and so fall 1.08, 77;§within the privilege. supra at alsosee
(Second) Torts, (“TheRestatement of supra, comment d at filing299

of a report by an officer ... of governmentthe is an bringingaction a
ofreporting governmentalthe report within the of thescope privilege.”);

Costello, (a643 A.2d at 1021 complaint yetnot filed does not constitutecf.
an official record and therefore is not subject to the fair report privilege);

Smith, (Nev. 2001) (“unauthorizedWynn 424,v. 16P.3d 430 or confidential
investigatory [police] notreports do as anqualify ‘official action or

under theproceeding’ fair report privilege”).
In of theirsupport position that statements 20-23 derive from official

records, the Telegraph defendants cite six of thepages appendix. All of
pagesthese are of acopies typewritten facsimile transmission. At the top

of one page is printed “Seabrook Police Department Arrest and atReport”
topthe of isanother printed “Seabrook Police InitialDepartment

Investigation Report.” None of the pages is not evensigned, where the
document entitled “Initial Investigation Report” contains lines requiring
signatures from the investigating officer and the Inreviewing officer.
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indicatingan affidavitaddition, accompanied byispagesnone of the six
anyus to ofpartthe brief directTelegraph’sis Nor doesthat it “official.”

arethat these documentsunsignedwould establishthe record that
records in the arepolice appendixin record. Otherpublic“official”or the

.signed.

not become “official” orofficers doby policeDocuments authored
policebe located in thethey mayrecord simplymatters of becausepublic

or matters of recordpublicdo become “official”theydepartment. Nor
heardmighta havereporterare consistent with whattheybecausesimply

They become “official”story.for a newsconversing peoplewhile with
in theactuallyor arebeingindicia of “official”they adequatewhen bear

circumstances, maydocuments beotherrecord. In addition topublic
executed, filed orthey signed, correctlywhen aredeemed “official”

are official. RESTATEMENTindicating theyan affidavitbyaccompanied Cf.
301; Elder,(SECOND) Torts, supraat 299 and h atcomments dsupraOF

record, knowing anythingno of1.10, wayOn this we have§ at 87-110.
defendants’It is theunsigned reports.nature of theseabout the

issue, an record toprovide adequateon this toappellantsasresponsibility,
16(3)(d).13(2),R.assertions. See SUP. Ct.support their

“Arrest isFurther, Report”if to assume that theeven we were
in 20-23 comes from that“official,” the information statementsnone of

Thus,five.subsequenttheexpressly incorporatedoespage. pageNor that
20-23 andas to statementsargumentswe the defendants’reject Telegraph
albeit onregarding summary judgment,the trial court’s decisionsuphold

grounds.somewhat different

VI. Substantial Truth

theon the basis thatsummary judgmentAll the moved forof defendants
true. The trial court found thatsubstantiallyin the article arestatements

true, while the othersubstantiallyof the statements wereonly some
police suspicionsthe defendant officers’statements with“primarily deal[t]

numerous crimes.”plaintiff committingof the
the of truth arethe on issue substantialappeal, argumentsOn parties’

court’sFirst, analysissides contend that the trialessentially two-fold. both
individualtruth incorrect because the court consideredof substantial was

The contends thatplaintiffrather than the article as a whole.statements
is while the defendantsdefamatory,the or of the entire articlegist sting

(1) article, whole,a isor of the read asgist stingthat: theargue
(2)true; comments, in theeach defendant’s consideredsubstantially and

“statement,” eachand the “statement” ofconstitute aaggregate,
substantiallydefendant is true.
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Second, trial court’s on theparties dispute rulingsthe the
The thatparticular plaintiff arguessubstantial truth of statements.

denied as to each statement becausesummary judgment should have been
defendants,or the facts. The on themisrepresentseach either is untrue

hand, the decision nine of theurgeother us to affirm trial court’s that
We thesubstantiallystatements from the article are true. start with

method of and thenparties’ analysis,broad attack on the trial court’s
the trial court’s onarguments concerning rulings specificconsider their

statements.

defamatoryOne who a statement of fact is notpublishes
to for defamation if the statement is true. In thesubject liability

defamation, truth,of is as substantial as it islaw truth defined
words,Ineverynot that detail be accurate. othernecessary

required longliteral truth of a statement is not so as the
imputation substantially justifyis true so as to the or ofgist sting

Furthermore,the remark. a false and defamatory mayinference
be derived from a accuratefactually report.news

(D.N.H. 1997)420, omitted);v. 978 F. 425Faigin Kelly, Supp. (quotations
(SECOND) §see also RESTATEMENT OF TORTS at581A 235-37. While

claim,substantial truth is a defense to a libel or defamation such a

only rarelyclaim can be dismissed on the rationale thethat
true,statements of are ascomplained substantially notion ofthe

untruth,necessarilysubstantial truth a thread ofimplies and the
conclusion that a statement is true willsubstantially therefore
involve a determination that whatever errors are in the
statement are irrelevant in the minds of the audience.

(2005).Slander; Injurious §53 C.J.S. Libel and Falsehood 164
above, plaintiffAs noted both the and the defendants contend that the

trial court erred in its method of evaluating substantial truth because it
evaluated the substantial truth of each challenged sentence individually.

partiesThe offer two alternative methods of analysis that believethey
should have been followed.

Gosselin that the analysiscontends trial court’s of substantial truth
is deficient because the court misapprehended the term “statement.” The
trial court treated each sentencechallenged as a statement evaluatedand
each in However,of those the context of the whole article. in Gosselin’s
view, statement, truth,a for ofpurposes substantial is defined as the
aggregate of all sentences attributable to an individual speaker. Gosselin
does not any legalcite in ofauthority support position.this We decline
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of sentencesaggregatea as aninvitation to define statementGosselin’s
in would allow asee little merit a rule thatattributable to individuals. We

and baselessby simply couching injuriousliabilitydefendant to avoid
The view is that the “statement”a “statement.” betterlongersentences in

many,remarks or whilecan be one of an individual’sgiving liabilityrise to
evaluatingcontext forimportantwhole providesthe interview as a

Accordingly,true or ansubstantially opinion.iswhether the “statement”
of analyzingturn to the second methodargumentGosselin’s andrejectwe

thebytruth advanced parties.substantial
the trial court shouldargueBoth the and the defendants thatplaintiff

rathertruth of the article as a whole thanhave evaluated the substantial
While weindividually.each statementchallengedthe substantial truth of

context,in wedefamatorymust consider statementsagree that courts
here. Courts claimsapproach analyzein the trial court’sdiscern no error

sentences within a newsexaminingtruth individualbyof substantial
Communications, Inc., 199,F.see, Supp.v. Journal 801e.g., Johnreport,

(D.C.(E.D.Wis. CBS, 48,1992); Inc., n.22v. 619 A.2d 63200-10 Foretich
see,1993), whole, 50 Am. Jur.report e.g.,in the context of the as alight of

Slander;(2006); Injurious§ 251 53 C.J.S. Libel and2d Libel and Slander
(2005) are considereddefamatory§ words to be(“AllegedlyFalsehood 34

of apublication,circumstances of their as the contextin context under the
Thismeaning.”).affect its fair and naturalsignificantlystatement can

statements ofdiscussingis with our case law howapproach consistent
context. Nash v. Keenemust be evaluated in the defamation Seeopinion

(1985).214, 219127N.H.Publishing Corp.,
from thefifty-eight statementsplaintiff challenged approximatelyThe

Thus, statement had to bechallenged and actionablearticle. each
a whole. The trial court’s orderin the context of the article asevaluated

it it the statementsprecisethat this is what did: identifieddemonstrates
true, mindful of the context of the article as asubstantiallythat it deemed

method of and turnuphold analysiswe the trial court’sAccordingly,whole.
whether the trial courtarguments concerning properlyto the parties’

analysis.thatapplied

summaryerred in enteringThe that the trial courtplaintiff argues
the statements at issueon the issue of substantial truth becausejudgment

Four of the theinaccurate or the facts. statementsmisrepresentare
a or sentence thepertaincontends are inaccurate to convictionplaintiff
activity. defamatoryin connection with criminal “If thereceivedplaintiff

crime,of the commission of aallegation particularstatement is a specific
true of a substantial truthpurposesthe statement is [deemed] [for

(SECOND)did commit that crime.” RESTATEMENTplaintiffif thedefense]
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9, 24,at 236. Statements 27 and 30 fall within§OF TORTS 581Acomment c
this rule.

51, 52,10,Next, trial court found that statements 53 and 54 “arethe
plaintiffofficial records and neverthelessupon proceedings.”based The

notsubstantially plaintiff’sare not true. The brief doestheycontends that
creatingto of the record a issue of material factpoint any portion genuine

16(3)(d). significantly,with to statement 10. See SUP.CT. R. Morerespect
bythe basis for statement 10 was deemed admitted an order of the trial

Therefore, upholdcourt that has not been we the trial court’sappealed.
conclusion statement 10 as well.regarding

51-54 the circumstances thepertain surroundingStatements to
inThey report plaintiff possessionarrest in 1999. that the was ofplaintiff’s

However,a he arrested.bag containing propertystolen when was the
in an to his to theplaintiff produced, appendix objection motions for

summary judgment, testimony arrestingfrom one of the officers indicating
bag actuallythat this was found in a near where he wasdumpster

discrepancyarrested. This factual for ofsignificant purposes summaryis
ifjudgment onlyhere it is material to the determination of substantial

“material”).Coco,truth. See 154 N.H. at 356 We conclude it(defining that
is not material. The location of the andproperty plaintiff’sstolen the

of it be considered facts in thepossession may important prosecution of
however, gistthe the or of these statements isplaintiff; sting that the

plaintiff receivingwas arrested for stolen in Hudson. Whether orproperty
not he the itemspossessed stolen at the time of his arrest does not bear

whether the fact ofupon particularhis arrest for that crime is
true. Seesubstantially Faigin, 978 F. at 425 issue of factSupp. (disputed

true).gist stingas to whether or is substantially Accordingly, we uphold
51,the grant summary 52,trial court’s of tojudgment as statements 53

and 54 on the ofbasis substantial truth.

defendants,for the theyAs to contend that theappear statements
on which the trial court did grant summarynot judgment substantiallyare
true they pertainbecause to criminal theactivity, plaintiff admitted a

activities,previousnumber of criminal and his in criminalinvolvement
activity is clear from the article when it is read as a whole. While the
plaintiff may have been involved in activity,criminal he denies the facts

here,underlying the challenged therebystatements at issue rendering
substantial truth a question for the For ofjury. example, one the
statements plaintiffindicates that the is ofsuspected having perpetrated
“more than 1000home Thereburglaries.” can be no doubt that publishing

about thesuspicions plaintiff’s involvement in additional crimes (beyond
arrested),those to which he admitted or for which he has been even in the



article, is of him. See v.capable defamingcontext of the whole Catalfo
1987) (“Whether(D.N.H.Jensen, 463, a communication is657 F. 466Supp.

is an issue of law the Court.capable bearing defamatory meaning [for]of a
the that is is there then theOnly language defamatoryif Court determines

for the whether the communication was in fact understoodquestion jury
sense.”);defamatoryits in the see also Burke v. Townby recipient of

2005) (‘Words(1st66, may405 F.3d 94-95 Cir. be found to beWalpole,
hatred,if hold the to scorn ordefamatory they plaintiff up contempt,

ridicule, his in the ofimpair standing community. Imputationsor tend to
omitted));fit and citationscriminality generally (quotationthe bill.”

(1961).426,Co., And,N.H. itChagnon mayv. Union-Leader 103 while434
in a itplaintiff suspect burglaries,be true that the was a number of

to the truth of defendants’juryremains for the determine substantial the
those since the deniessuspicions, especially plaintiffcharacterizations of

them. The same to the other statements with toreasoning applies regard
judgment.which the trial court declined to enter summary

Accordingly,

necessaryit is not for the to the[although provedefendants]
indefamatory every onlyliteral truth of a statement detail but

true[,]substantially saythat it is we cannot as a matter of law
jurythat the met that burden in this case. The coulddefendants]

the statements ... weredefamatoryfind on the evidence that
untrue.

Therefore, record,103 N.H. at 437. based our review of theChagnon, upon
summary judgmentwe the trial court’s denial of as to theuphold

statements.remaining

VII. Statements Opinionof

thesummary judgmentAll of the defendants moved for on basis that
respective theytheir statements were not libelous because were

withopinion. granted summary judgmentstatements of The trial court
statements, that were statements ofrespect Flynn’s concluding theyto

but with to theopinion, summary judgment respect policedenied
statements, concluding they allegeddefendants’ that were statements of

implied, defamatoryfacts or undisclosed facts.

mayA is not actionable unless it beopinion reasonablystatement of
to the of fact as the basis for theimply defamatoryunderstood existence

Nash, 219; Co.,127 N.H. at see also Milkovich v. Lorain Journalopinion.
18-19 (1990).1, given being497 U.S. Whether a statement can be read as

of fact is a of law to beimplying questionor an actionable statement



instance,determined the trial court in the firstby considering the context
Nash,of the as a at 219. If anpublication averagewhole. 127 N.H. reader

factual,reasonably actionablycould understand a statement as then there
jury’sis an issue for a determination and besummary judgment must

denied. Id.

Citing two affidavits attached to his to the forobjection motions
summary judgment, plaintiffthe that all ofargues Flynn’s statements
could be understood as orasserting being uponfacts as based undisclosed

noted,facts. Not so. As the trial court Flynn’s statements constituted her

about the andopinion plaintiff completelybased on[were]
providedinformation inby others as disclosed the article. It

cannot bereasonably Flynn’sconcluded that was basedopinion
facts,on any defamatoryundisclosed or otherwise. She was

simply presented with a set of facts whichhypothetical were
disclosed in the article and opinionrendered an limited to those
facts.

The cited byaffidavits the plaintiff merely summarize from thepassages
article, and contain assertions that the affiants could not theimagine
plaintiff would commit the activitycriminal inreferenced the article. Such
assertions do not defeat summary judgment as to Flynn. See Salitan v.
Tinkham, 100, (1960) (affidavits103 N.H. 103 must contain legalfacts not
conclusions). Accordingly, we theuphold granttrial court’s of summary
judgment to Flynn and to the Telegraph defendants as to Flynn’s
statements.

Gosselin, Anderson, Droney Bousquetand contend that their
statements were also protected However,opinions. agreewe thewith trial
court that assumingeven arguend,o these statements are opinions, they

clearlyare uponbased undisclosed resultingfacts from unspecified
investigations. See v.Jorg Front,Cincinnati Black United 792 N.E.2d
781, (Ohio 2003) (accusations784 Ct. App. of criminal activity generally

togive Thus,rise “clear factual implications”). an average reader could
reasonably factual,understand the officers’ actionablystatements as and
summary wasjudgment properly Nash,denied as to them on ground.this
127 N.H. at 219.

The bycases cited the changedefendants do not our conclusion. For
inexample, Jorg, policea officer brought a defamation action against a

civil rights thatorganization media,distributed a letter to local which was
published, generally accusing policethe anddepartment some of its

murder,of rapemembers and planting false evidence. 792Jorg, N.E.2d at
782-83. The Ohio Court of Appeals noted that oftentimes these oftypes
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Id. atopposed opinionative.factual —as tobe consideredaccusations would
letter, the courtHowever, nature and tenor of theuniquethegiven784-85.

“a call to“meant to be“hyperbole,” persuasive,”concluded that it was
Indeed,at 786. theaction,” in the reader.” Id.outrageand “meant to cause

not aadvocacy“a of andpersuasive piecethe letter at issuecourt deemed
such, letterId. As theobjective reporting.”to benews article purporting

contrast,In the articleclearly opinionative.veryand its statements were
action.to be a call topersuasivein this is not intendedappealat issue

theRather, plaintiff’s allegedofobjective reportingit is as anpresented
that isAccordingly, Jorgwe concludeand admitted criminal activities.

distinguishable.

and Actual MaliceFigureLimited PublicPurposeVIII.

they summarythat were entitled todefendants contendedpoliceThe
limited-purposeconsidered aplaintiffbecause the should bejudgment

“thatactual malice. The trial court foundcannotfigure provewhopublic
thus, is notand not a andperson public figureis aplaintiff privatethe

”made with ‘actual malice.’to that the statements wererequired prove

First AmendmentIn an effort to strike a balance between
laws, ...[we] accord[]freedoms and state defamation

or status of each individual[public private]to thesignificance
by thetaxonomy developed [United States]Under theplaintiff.

inCourt, can succeed defamationplaintiffsSupreme private
(typically, negligence),standard of proofactions on a state-set

forhigher publica hurdleimposeswhereas the Constitution
malice.provethem to actualfigures requiresand

(1st57, 1998);Haverhill, 156 F.3d 66 Cir. see alsov. CityPendleton of
(1974).Welch, Inc., 323, 347 DeterminingU.S. whetherRobert 418Gertz v.

ofquestiona thresholdprivate figure presentsan individual is a orpublic
theNash, 222, which is for the court’s—notlaw, “grist127 N.H. atsee

Pendleton, at 67.156 F.3djury’s—mill.”

Court has created twoSupremeThe StatesUnited
(1) are forpublic figureswhopublic figures: personssubclassifications of

(2) who arelimited-purpose public figuresso-calledall andpurposes;
Gertz, 418 U.S. at 351.controversies.figures particular publicforpublic

“an achieve suchmay pervasiveto the first individualrespect group,With
and in allpurposesa for allpublic figurefame or that he becomesnotoriety

this oftype publicthat an individual isdeterminingcontexts.” Id. When
courts shouldfigure,
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communityin andparticipationthat a citizen’slightlynot assume
allfigure purposes.him a forpublicaffairs renderedprofessional

notorietyor in thegeneralclear evidence of fameAbsent
society,in the ofinvolvement affairscommunity, pervasiveand
for allpersonalitya publican individual should not be deemed

of his life.aspects

does notappeal, personIn and to this asignificantId. at 352. addition
hefigure simply engagesthis of becauseautomatically type publicbecome

Assn., Inc., 157,443 U.S.Digestin criminal v. Reader’sactivity. Wolston
(Wash.492,(1979); Seattle, 664 P.2d 504City167 see also Bender v. of

1983) (“[A] figure’ solelynot a because thatperson ‘publicis considered
defendant, courts,sought throughis a criminal has relief the or isperson

(citations omitted)).in a which iscontroversy newsworthy.”involved

As to the becomegroup, may limited-purposesecond individuals
the forefront ofpublic figures theywhen “have thrust themselves to

controversies in order to influence the resolution of theparticular public
Gertz, Then,issues involved.” 418 U.S. at 345. athey public“become[]

for afigure rangelimited of issues.” Id. at 351. Courts make the limited-­
figure “by lookingdetermination to the nature and extentpurpose public

of an individual’s in theparticipation particular controversy giving rise to
the defamation.” Id. at 352.

Finally, we must draw a distinction these public figuresbetween
privateand citizens.

Even if the do not inforegoing generalities everyobtain
instance, the communications media are entitled to act on the

that officials andassumption public public figures have
to risk of fromvoluntarily exposed injurythemselves increased

defamatory concerningfalsehood them. No such isassumption
justified respect privatewith to a individual. He has not accepted
public orderingoffice or assumed an influential role in society.
He no inrelinquished part protectionhas of his interest the of his

name,own good and he has a more callconsequently compelling
on the injury bycourts for redress of inflicted defamatory

Thus,falsehood. individuals are not moreprivate only vulnerable
thaninjury public public figures; theyto officials and are also

more ofdeserving recovery.

omitted).(quotationsId. at 345 and citation Accordingly, private plaintiffs
Pendleton,need not establish actual malice to recover actual damages. See

156 F.3d at 66.
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to the case. Theapply general principles presentWe now these
bythat the is aargue plaintiff limited-purpose public figuredefendants

in criminal activities. aAlthoughvirtue of his involvement numerous
automatically all-purpose public figure simplydoes not become anperson

ruled that aengages activity,because he in criminal some courts have
a limited-purpose public figure dependingconvicted criminal can become

See,the nature of his in crime. Ruebke v. Globeupon e.g.,involvement
(Kan. 1987).1246, example,738 P.2d 1252 For inCorp.,Communications

Ruebke, murder, resultingthe had committed a theplaintiff triple
and thrust him to theinvestigation highly publicizedof which was

court that the crime committedforefront of attention. Id. The heldpublic
controversywas a and that the nature and extent of Ruebke’spublic

himenough public figure.in it was to cause to become a Id.participation
(Ohio103,TV-7,in 722 106-07 Ct.Similarly, Talley App.v. WHIO N.E.2d

1998),the court that a defendant was a limited-purpose public figureheld
bywhere he to murder his wife her andattempted stabbing repeatedly,

the media covered his arrest and trial. The court determined that the
publicdefendant’s crime was a matter of substantial interest and

controversy. Id. at 107.

Here, contrast,by plaintiffthe crimes to which the has admitted
not)(and has are not of public controversy. Theythose to which he matters

that, serious,are while affected those whose homes had beenburglaries
Indeed,did not otherwise much attention. as theburgled garner publicbut

found, onlytrial court “It is because of the article thatquite properly any
as to the was There is nopublicity plaintiff generated. independent

notorietyevidence to that the has obtainedsuggest plaintiff independent
prominence public eye.” Accordingly, upholdor in the we the trialspecial

the not aplaintiff limited-purpose public figurecourt’s conclusion that was
and therefore would not be to establish actual malice.required

IX. Qualified Privilege

to thepolice argued theyAll of the defendants trial court that were
summary judgment they enjoyed qualified privilegeentitled to because a

to make their that theThey argued qualified privilege protectedremarks.
their Trudell because him in thethey spokecommunications with with
course of their official duties as law enforcement Theagents. trial court
held that “the officers’ were notpolice conditionallystatements
privileged.”

On Gosselin that of the isappeal, argues application privilege justified
cautionary“both as a tale of the residents’ to theftspecific vulnerability

provided byand to demonstrate the service to the Town its tax-supported
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the had apolicecontends thatGosselin furtherpolice department.”
the plaintiff’sabout the facts ofeducating publicin theinterestlegitimate

arrest.of thearrest, importanceand theinvestigation,their extensive

can absolve aearlier, of a privilegewe noted applicationAs
Pierson, at 763-­147 N.H.for libelous statements.liabilitydefendant from

(1)divided into two classes:arePrivileged generallycommunications64.
(2) orqualifiedlythat areand thoseabsolutely privileged;those that are

hand, isone if a communicationId. at 764. Onconditionally privileged.
absolutely immune from suitthe isabsolutely privileged, speaker

763-64.the communication. Id. atmakingof his or her motive inregardless
at 764. Onin a narrow class of cases. Id.areprivileges presentAbsolute

ifhand, mayor be “establishedqualified privilegeother a conditionalthe
occasion,untrue, infacts, goodon a lawfulalthough publishedwerethe

belief, on reasonablefaith, with a foundedpurpose,for a andjustifiable
(1998).Bank, 762, 765142 N.H.Mary’sof its truth.” Touma v. St.grounds

maytruth defensemountingused in a substantialFacts or evidence
of orapplicability qualifieddemonstrate the awith those used tooverlap

faith), are not(i.e., but the two defensesgoodconditional to showprivilege
annecessarily precludeone does notinabilitythe and the to claimsame

event, if circumstancesanythe other. In all of theclaimingindividual from
malice,if thenot or there is actualpresentenumerated above are

Pierson, 764;at seemayfrom be lost. 147 N.H.immunity suitspeaker’s
(1995).735,Snow, 740v. 139N.H.Simpkinsalso

test, to aSince, alwaysa is not entitled claimspeakerunder our
everythat statement“[n]otor it followsqualified privilege,conditional

ofa officer in the coursenewspaper reporter by policemade to a an
Rochester, 564,600 N.Y.S.2dprotected Cityis ....” Lee v.investigation of

1993). thethough qualified privilegeDiv. This is true even(App.565
on matters ofspeak freelythe need “to allow officials topublicprotects

Burke, 405 F.3dpublic importance in the exercise of their official duties.”
at 94.

that, torespect policealso concluded withjurisdictionsOther have
officers, example,of the has its limits. Forqualified privilegeapplication

heldSupremethe Louisiana Court

officers, chargingincludesdutythat law enforcement whose
crimes, allowed to the fact of areportwith should bepersons

and an without fear of a defamationinvestigationcriminal arrest
[however,] ancharges,if the is cleared of theaction person

the officerofficer cannot add additional statements thatinjurious
theto true. Such a restriction ofhad no reason believe were

ofreportingshould not have a effect on the freeprivilege chilling
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arrests,criminal and butinvestigations preventshould
occurrences ... where the officer not theonly reported

arrest,and alsoinvestigation reported pertainingbut facts to
guilt that were not in thedeveloped investigation.

(La.Beck, 552, 1997).Trentecosta v. 703 So. 2d 564 theSimilarly,
thatWashington Supreme rightCourt held to inform the ...public“[t]he

does not a gratuitousinclude license to make statements theconcerning
of disparagingfacts a case or the character of other to an action.”parties

Bender, 664 P.2d at 504.
Radwan, 501, (1929),v.Relying primarily upon Slocinski 83 N.H. 504

the trial court ruled that the officers could claim privilegenot the because:
(1) the statements not to importantwere made release information to the

arrest,media and the on an ageneral public possible threat to the
(2)community, theyor law enforcement were not apractices; published to

(3)communication;groupnarrow that shared an interest in the and the
police officers and the defendants did not share aTelegraph corresponding
duty subject.or interest in the In so the trialruling, appearscourt to have
fashioned a more formulation ofparticularized the qualified privilege

ruled, law,and then as a matter of that theinquiry privilege did not apply
under that more particularized test.

We thedisagree with trial court’s determination for two reasons.
First, we that someacknowledge jurisdictions appear to view the speaker’s

law, see,entitlement to claim a as aqualified privilege question of e.g.,
Bender, 504-05; Burke, 94-95; however,644 P.2d at 405 F.3d at we have

Pierson, (“theheld that it is one fact.of See 147 N.H. at 764 question
whether the is claim thespeaker [qualified]entitled to one forprivilege is

fact”). Second,the trier of we have not articulated apreviously special
formulation of the inqualified defendants,the case ofprivilege police and

Rather,we decline to do so here. in light of the above-described limitations
when a is entitled claimupon speaker to the we conclude that theprivilege,

Pierson, 763-64,test laid out in 147 atN.H. theadequately safeguards
interests of enforcement personnellaw and defamation plaintiffs.

itConsequently, is this formulation of the thatprivilege apply.should
Accordingly, Pierson,we vacate the trial court’s onruling this issue. See

remand,147 N.H. at 764. On the trier of fact should determine the
availability of the privilege by deciding whether it is “established if the
facts, untrue,although occasion, faith,were on a lawful inpublished good

belief,for a justifiable purpose, and with a founded on groundsreasonable
Touma,of its truth.” 142 N.H. at 765. These maydeterminations arequire

trial, or, fact,if the court finds no genuine issues of material the
of theapplicability privilege be resolved onmay summary judgment. See
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(1991) (“It67, has beenN.H. 69v. 135Sleeper,Ins. Co’sGroupConcord
intentof mind orinvolving statequestionof apresencethat therecognized

butsummary judgment,ofapplicationforeclose theautomaticallynotdoes
instances.”).invoked in suchsparinglyandcautiouslyit beshould

X. Conclusion

reasons, weforegoingtheand foranalysiswith our aboveConsistent
ofon the issuesummary judgmentofgrantthe trial court’sreverse

of theon the issuerulingitsa and vacatebeing libel-proof plaintiffThomas
In all otherdefendants.policeto thequalified privilegeof aapplicability

we affirm.respects,

part;inpart;in reversedAffirm,ed
and remanded.part;vacated in

Dalianis,Broderick, C.J., J., concurred.and


