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brief),the forHolmes onGregoryE. Michael and(GregoryManchester
the defendant.

the Superioran order of CourtDUGGAN, J. The State appeals
defendant,J.) the Elementisagainsta civilforfeitureassessing(Hampsey,

(2005)(Elementis), to in theChemical, RSA 147-A:17pursuantInc.
$95,100. affirm.amount of We

BackgroundI. Factual

inthis can be found v. ElementisA of case Statehistorydetailed
(2005). isChemical, distributingin the business of152 N.H. 794 Elementis

1981, apurchased795. it twelve-Id. at Inproducts.commercial chemical
Merrimack, until 1998.Id. at 795-where it conducted businessacre site in

to new1998, operationsits from the site aElementis moved96. October.In
thetime, many buildings796. that of the onin Nashua. Id. at Atbuilding

the buildingsElementis did notdisrepair. repairsite were in a state of Id.
Id.it intended to demolish them.because

however,the Elementis rented severaldemolishing buildings,ofInstead
a wasHerlihybusiness. Id.Joseph Herlihy, signof them to who owned

securityin forexchangefreebuildings providingto use the rentpermitted
2001, wasHerlihythe Id. October 1998 and Octoberat site. Between

site,by patrolling thedaily securitythe andpresent providedat site
contactingand Elementis wheneversigns“Nomaintaining Trespassing”

or were detected. Id.activityunusual occurred trespassers
Nashua, Elementis hired the environmentalits move toFollowing

(Arcadis)Arcadis, to apreparefirm and Millerconsulting Geraghty
soilpotential groundwaterto address andplanremedial action
2001, Bowen, a26, DavidJulyat the site. Id. Oncontamination

EnvironmentalDepartmentwith the New ofhydrogeologist Hampshire
(DES), from to review thethe site with a ArcadisgeologistServices visited

site was notwells. Bowen noticed that themonitoringof Id.placement
buildings dilapidated.and that the were Id.secured against trespassers

9, 2001, bysite on CecilAugust accompaniedBowen revisited the
Id. Bowen contactedCurran, health from the Town of Merrimack.a officer

a the torepresentative company accompanyto for ofarrangeElementis
him, arrived, to the site.proceeded inspectBowen and Curranbut none so
Id.

the two buildings housingtheir ininspectionBowen and Curran started
business, maininspect building,and then to theHerlihy’s sign proceeded

One,in and Curran observedBuildingOne. Id. BowenBuilding While
theproducts.chemical Id. Oncontaining“numerous containers and boxes”

tofloor, appearinga closet with containersfirst Bowen and Curran noticed
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laboratory Theyhold chemicals. Id. at 796-97. also saw “numerous bottles
them,”ofmany furryof lab of them with a sort residue onreagents,

inindicating incompatibility theywith the environment which were being
797. Instored. Id. at the basement Bowen detected what he described as

acrid, area,”strong“a smell thatvery vinegar-like uponto and further
itdetermined that was to venture into theinspection unsafe further

office,basement. Id. at 796. In the front and Curran uponBowen came two
Waste,”containers labeled “Hazardous and a bag containing what

to be caustic Id. atappeared soda beads. 797.
Curran adjacentBowen and then entered an wherebuilding, they
20,000-gallon containingobserved two tanks sodium Id. Ahydroxide.

portion buildingof the roof of the had onto onecollapsed of the tanks and
debris was on of the Id. Thetop piping systemtank. associated with the

theytanks was labeled “Caustic” and that what appearedobserved to be
dried seepedcaustic material had from the end of one pipe. Id. Outside the
building, Bowen and Curran observed aboveground storagean area
containing 20,000-gallon hydroxidetwo more sodium tanks and a third
tank containing anhydrous ammonia. Id. Both sodium hydroxide and
anhydrous ammonia topose dangerconsiderable human health. Id.

15, 2001, (IHO)On August DES issued an imminent hazard order to
atElementis. Id. 798. The IHO stated followingthat the DESinspection,

abandoned,thatdocumented the site had been and the buildings and
grounds Further,notwere secure. Id. nothere was fence surrounding the
site and were tosignsthere no inform oftrespassers the dangers posed by

“[Elementis],the site. TheId. IHO stated that as the owner operatorand
Facilityof the where located,the waste is liabilityhas under RSA 147-A:9.

By waste,thisabandoning [Elementis] has created an imminent threat to
human health and the environment to RSApursuant 147-A:13.”Id. The

to,IHO ordered amongElementis other things:

(30)thirty Order,Within dayscalendar of this ensure that all
hazardous waste at Facilitythe ... is delivered to an authorized

asfacility specified in Env-Wm 511.01 and Env-Wm 507.03via a
HampshireNew authorized hazardous waste transporter.

may[Elementis] reuse materials at its business upon approval by
(30)DES. During thirtythis day period, must[Elementis]

and dailyconduct document ofinspections the hazardous waste
tanks,containers and as per 509.02(a)(1),Env-Wm which

references 40 InspectionCFR 265.15—General Requirements.
Id.

In IHO,to theresponse Elementis hired Clean Harbors Environmental
(Clean Harbors)Services to remove the hazardous waste at a cost of
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the of the$100,000. Clean Harbors documented removalId.approximately
thatmanifests. Id. The manifests showedhazardous wasteusingwaste

10,000 gallons of sodiumapproximatelyHarbors removedClean
ammonia, of nitric acid2,000 gallons200gallons anhydrousofhydroxide,
flammables, oxidizers, mercury,wasteand lesser ofquantities

and chlorine. Id.tetrahydrofuran, bromide
24, 2002, compliance informingnoticeDES issued a ofJanuaryOn

IHO, thatstatingwith the butsatisfactorily compliedElementis that it had
forliabilityfrom[Elementis]does not releaseComplianceNotice of“[t]his

in thesubjectit for the violations identifiedmayto which bepenalties
2003, actionIn State filed a civil forfeitureJanuaryId. at 799. the[IHO].”
court,in that Elementis had violatedallegingElementisagainst superior

ofby andregulations storing disposinglaws andhazardous waste
$1,100fine perThe State a ofpermit. soughtwithout a Id.hazardous waste

a fine ofthat lasted 951 for totalongoing days,for an violationday
$1,046,100.Id.

of hazardousa limine to exclude evidence theElementis filed motion in
waste, Hampshireunder Newas remedial measuressubsequentmanifests

The407. court denied the motion. Id.superiorRule of Evidence Id. The
and the State’s civilthree-daya bench trial dismissedcourt conducted

claim,In the the court reverseddismissingforfeiture Id. its orderclaim.
result, the courtthe from evidence. Id. As aitself and excluded manifests

manifests,the State not sufficientproducefound that without the did
waste between 1998establish that the waste was hazardousevidence to

2001.and Id.
(1) inthe court erredsuperiorThe State that:appealed, arguing

(2)manifests; that court should have found sufficientexcluding the and the
waste was hazardous between 1998evidence to conclude that Elementis’

thereversed the court’s exclusion ofsuperiorand 2001. Id. at 800. We
manifests, ofstatutorya toobligation dispose“Elementis hadexplaining:

theoff-site and did not ofshipping disposethe waste itbyhazardous
Thus, Ruleunderlyingthe fairness concernsvoluntarily.hazardous waste

atnot an for the manifests.” Id.objective excluding407 do basisprovide
thebythe manifests excludedincluding801.We also reviewed the record—

a findingthat the evidence thatcompelledcourt—and concludedsuperior
We1998 2001. Id. at 802-04.the waste was hazardous waste between and
civilsuperiorcase to the court for a determination ofremanded the

Id. at 804.penalties.forfeiture
14, 2006, duringasuperior hearing,On the court conductedFebruary

on amount the civilpresented argumentboth the ofpartieswhich
the court certain federalurged adoptforfeiture The State toassessment.

Recoveryin Resource and Act Civilcontained the Conservationguidelines
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(RCRA inPenalty Policy penalty order to the ofpolicy) calculate amount
the uponforfeiture assessment. Based the penaltyRCRA policy
guidelines, sought $50,000the a forfeiture of forState civil the first ofday

violation, $1,100the no less for succeedingand than each forday, a total
$1,096,100.forfeiture of no less than Elementis objected, arguing that the

RCRA is apenalty policy federal not orpolicy formally adopted by law
agency rule notand should be It further that itapplied. argued was within
the discretionarycourt’s power to determine the amount of the forfeiture
and, circumstances,based the ofupon totality the a civilforfeiture between
$25,000 $50,000and would be appropriate.

The superior court declined to the RCRA penaltyuse to itspolicy guide
amount,assessment of the forfeiture observing provisionsthat “its have

not been theadopted by Legislature nor has it subjectbeen to the State’s
rulemaking process.”administrative It noted that RSA 147-A:17“provides

$50,000the Court with authoritythe to fine up per[Elementis] to forday
dayeach that provisions[Elementis] violated the of RSA Chapter 147-A.”

The court explained:

While the Court thatacknowledges [Elementis] violated the
provisions RSA Chapterof 147-Ain its failure to properly store
and secure the at site,chemicals it left the also[Elementis]
cooperated withfully receiving[DES] after the IHO and bore the
cost of cleaning up Moreover,the site. while was a potentialthere

bythreat theposed site,chemicals left at the injuriesno resulted.
such,As the Court declines to assess the forfeiture amount

proposed is,the State inby essence,that punitivemore than
incompensatory nature. Based on totalitythe of the

circumstances, the Court andfinds rules that a fíne of per$100
day for each of the 951 thatdays [Elementis] violated the
provisions of RSA Chapter 147-A is reasonably appropriate.
Accordingly, herebyis[Elementis] ordered to pay a civil

$95,100.forfeiture in the amount of

The reconsider,State filed a motion to which was denied. This appeal
followed.

II. Discussion

The State contends that the superior court’s order theregarding civil
forfeiture (1)assessment should be reversed because the court: used the
wrong standard to calculate the penalty and recognizefailed to that a civil

(2)forfeiture is punitive, not compensatory; and unsustainably exercised
its discretion by calculating a civil forfeiture of per day in oflight$100
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managementto with hazardous wastecomplyfailureElementis’
in turn.argumentWe address eachrequirements.

ofandhandling, storage disposal147-A thegovernschapterRSA
civil17, for the assessment ofprovidesRSA 147-A: whichhazardous waste.

147-A,states, inchapter pertinent part:RSAforfeitures for violations of

civil of tosubject upto a forfeitureI. shall beAny person
violation, in addition to$50,000 continuingfor of adayeach

relief,by who violates:injunctiveenforcement
(a) any adoptedor rule thebyof RSA 147-AAny provision

147-A;relative to RSA orcommissioner
(b) orderpermitterm condition of a or an issuedAny or

under RSA 147-A.

147-A:17,1(a)-(b).RSA

undercourt’s assessment of a civil forfeituresuperiorWe thereview
of v.an exercise discretion. See StateRSA for unsustainable147-A:17

(2006). the isCohen, 89,154 91 To show that court’s decisionsuperiorN.H.
sustainable, that wasrulinga must demonstrate the court’spartynot

prejudiceor to the of its case. Id.clearly untenable unreasonable

wrongcourt used thesuperiorThe first is that theargumentState’s
it failed to thatrecognizeto the civil forfeiture becausestandard calculate
In the Statepunitive, compensatory. particular,is nota civil forfeiture

it to thestatement that “declines assesssuperiorrefers to the court’s
is, essence, punitivethe State that in moreproposed byamountforfeiture

take“[b]y failingin The State asserts that tocompensatorythan nature.”
of the civil forfeiture provisioninto account the naturepunitive/deterrent

law,147-A:17, failed, a of to properlythe ... court as matterof RSA
a forfeiture against [Elementis].”calculate civil

benot that the civil forfeiture is intended todisputeElementis does
... clearly“the record indicates that the courtand contends thatpunitive,

forduty penaltyremand was to assess a violationsunderstood that its on
the court’suponthat the State’s reliancearguesof RSA 147-A.”Elementis

essence,“is, punitivein moreproposed penaltystatement that the State’s
nature,” in factlight duringin is of the thatcompensatory misplacedthan

acknowledged that therepeatedlythe courthearing,the civil forfeiture
The recordpenalize agree.was intended to Elementis. Wecivil forfeiture

theunderstood that the ofpurposethat the courtsuperiordemonstrates
During hearingElementis. thepenaltywas to a onimposecivil forfeiture

assessment, superiorthe court repeatedlythe forfeitureon civil
Supremeit an order the Court“carryingthat was out fromacknowledged
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on a a civil underimpose penalty usingremand to discretion the[its]
statute and a set of factors.”

Further, the statement context.the State takes court’s out of We read
it proposedthe court’s statement to mean that believed the State’s

$1,000,000 excessive,assessment of over would be not that the court
thepunitivemisunderstood the nature of civil forfeiture assessment. See

(2007)693, (“Wev. 154 704Epsom,Eldertrust Florida Town N.H.of of
context.”).trial out ofphrasesrefuse to consider from the court’s order

argument.theAccordingly, rejectwe State’s first
argumentNext we the superioraddress State’s that the court

civilunsustainably by calculatingexercised its discretion a forfeiture of
lightin of failureper day Elementis’ to with numerouscomply$100

hazardous Themanagement requirements.waste State contends that the
superior forfeiturecourt’s civil calculation should have taken into account

guidelines (EPA)the incontained the Environmental Protection Agency’s
RCRA penalty policy. Elementis counters that the courtsuperior properly

to therely policy.declined RCRAupon penalty pointsElementis out that
policy court,the RCRA not onpenalty bindingis the and that reliance on a

that has beenpolicy adopted bynot either the orlegislature through
rulemaking procedures would improper.be Elementis further argues that

$95,100the record thesupports superior court’s assessment of a civil
forfeiture, and such an award is consistent with penalties byassessed the
EPA and the Federal AppealsEnvironmental Board for similar violations
of RCRA.

1976,In the States CongressUnited enacted RCRA thewith purpose of
establishing “the statutorybasic framework for a systemnational that
would ensure the ofproper management hazardous waste.” U.S. Envtl.

Penalty PolicyProt. Agency, (2003),RCRA Civil 4 available at
http://www.epa.gov/compliance/resources/policies/civil/rcra/rcpp2003-fnl.pdf
(last 2007) (hereinafter19,visited Mar. POLICY).RCRA CIVIL PENALTY

provides $27,500RCRA civil penalties upfor of to each dayfor that a
person violates the requirements 6928(a),§of the statute. See 42 U.S.C. (g)

Penalty(2000); Policy,see also RCRA Civil 4at n.3supra (explaining
that the the $25,000amount of civil penalty $27,500was increased from to

to the ofpursuant authority the Debt Collection Improvement 1996,Act of
§28 U.S.C. regulations2461 and implementing that Act found at 40 CFR

19).Part The penalty policyRCRA was established by the EPA:

to ensure RCRA penaltiesthat civil are in aassessed ... fair and
manner;consistent that arepenalties appropriate for the gravity

committed;of the violation that economic incentives for
withnoncompliance eliminated;RCRA requirements are that
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deter from RCRA.persons committingare sufficient topenalties
violations; andis achievedcompliance expeditiouslyand that
maintained.

Penalty Policy, a12. The forthsupra policyCivil at setsRCRA
takes into considerationsystem,calculation whichcomprehensive penalty

complyfaith toany goodthe violation and effortsboth “the seriousness of
However, EPA has notId. 8. thewith atapplicable requirements.”

fithas seenCongressthe a federal norpolicy regulation,aspromulgated
cases,Furthermore, in federal courtsit RCRA. mostincorporateto into

to theapply penaltyunder RCRA have declinedassessing penaltiescivil
Instead, of “ispenaltythat assessment a civilcourts have observedpolicy.

Court,” thethe and have utilizedto the informed discretion ofcommitted
6928(a)(3) of the§ that “the Administratorfactors contained in 42 U.S.C.

an action.”penaltiesconsider in civil in administrativefixingEPA shall
(1993)1047,F. 1055Supp.States v. Steel 829Corp.,United Bethlehem

Works, Inc.,1993);(N.D. v. Brass and BronzeInd. United States T &S
314, (D. 1988), grounds byin on otherpartF. 322 S.C. vacatedSupp.681

(4th Housewares,1988);see also States v. EkcoF.2d 1261 Cir. United865
1995).(6thInc., 806, 814-15F.3d Cir.62

policythat the RCRAapplying penaltyIt is the State’s position
instance, Newgiven that the EPA approvedbe in thisproperwould

chapterRSAmanagement program. Althoughsolid wasteHampshire’s
RCRA, seeresponsein to the enactment ofpromulgated147-A was

Hooksett, 1091, (1982), andv. 122 N.H. 1097Corp.Stablex Town of
ensure withconsistencythe would bothutilizing penalty policyRCRA

assessinginprovide objective guidanceRCRA andfederal enforcement of
forfeitures, that is notcorrectly policyout thepointscivil Elementis

the RCRAyet promulgatedon the court. DES has not—as ofbinding —
addition, legislatureIn has not codifiedas a ourpenalty policy regulation.

entity, legalit noadoptedit been either hasbythe Since has notpolicy.
WaterAppeal Springsthe Mt.process.effect civil forfeiture Seeupon of

(1983)653, in withCo., (agency adoptednot accordancepolicy123N.H. 657
effect).rule-making legalwas withoutproceduresproper

into theof the penalty policyInstead RCRAincorporating
147-A:17,Act, enacted RSAlegislatureWaste theManagementHazardous

of toupassess civilforfeituresa trial broad discretion togives judgewhich
17,147-A:$50,000 continuing of the statute. RSAfor each of a violationday

forfeitureobjective assessingno criteria for civilRSA 147-A:17containsI.
According toguidance.there thatregulations provideand are nopenalties,

statute, aimpose ranginga canjudge penaltyof theplain languagethe
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$50,000from zero to a for each of a violation. Id. Givenday, day continuing
the judges assessingwide latitude the statute bestows civilupon
forfeitures, it permissible judge penaltywould be for a to utilize the RCRA

However, not,aspolicy guidance. utilizing penalty policythe RCRA is for
above, Thus,the reasons articulated required. onlywe hold that the

court here didsuperior unsustainably bynot exercise its discretion not
relying it.upon

Here, the courtsuperior assessed a civil forfeiture of ofper day$100
violation, $95,100.continued totaling This assessment within thefalls

expansive range addition,set forth in RSA 147-A:17.In superiorthe court
(1)thatexplained its assessment took into consideration that: Elementis

(2)cooperated fully IHO;with DES after receiving the Elementis bore the
site; (3)cost of cleaning up the and despite the threatpotential posed by
site,the chemicals left at the no injuries resulted.

While there is some merit to the State’s argument that Elementis’
numerous hazardous waste violations and three-year abandonment of a
site containing potentially lethal substances would justifiedhave a more

penalty,substantial the superior court’s civil forfeiture assessment falls
within the range specified in RSA 147-A:17and statedits rationale for the
assessment is supported by the record. See Brent v. Paquette, 132 N.H.
415, (1989) (“we419 will not substitute our judgment for that of the trial
court”). Thus, we cannot say that the court committed an unsustainable
exercise of discretion in assessing $95,100a civil forfeiture of in this case.

theAccordingly, superior court’s order is affirmed.

Affirmed.

Broderick, C.J., Galway,and JJ.,Dalianis and concurred.
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