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(2005).Sanchez, 625, 630152evidence”); N.H.see also State v.
reasons, I dissent.respectfullyforegoingfor theAccordingly,

BRODERICK, C.J., dissent.joins in the
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Nourie, (PeterP.A.,Wiggin & of Manchester E. Hutchins and E.Gail
brief,onBakis the and Mr. fororally),Hutchins the plaintiff.

Branch,Devine, P.A., (Thomas& Quarles,Millimet of Manchester Jr.
brief, Quarlesand Matthew R. Johnson the orally),on and Mr. for the

defendants.

DALIANIS, Cecere,J. The Bethplaintiff, individually and as
son, Cecere,administratrix of the estate of her T.Louis theappeals order

J.)the (Burling,of CourtSuperior granting summary thejudgment to
defendants, Loon Mountain Recreation and Booth Creek SkiCorporation
Holdings, Inc. We affirm.

The 3,trial court recited the infollowing facts its order: JanuaryOn
2004, the decedent was onsnowboarding Loon Mountain. He toattempted
navigate Jump”the “Tombstone located in the Loon Mountain Terrain
Park. The terrain alpineis of thepark part area of Loon Mountain. Both

features,skiers andalpine typicallysnowboarders use its including jumps.
Because he failed safely,to land the decedent sustained serious injuries

tragicallyand daysdied two later.
Thereafter, the suedplaintiff the defendants negligencefor and for

violating (CPA).the HampshireNew Consumer ActProtection The
defendants moved for summary judgment, in thatarguing, part, RSA

(2000) (amended 2005)chapter 225-A negligencebarred her claims and
that she to provefailed her claim. The grantedCPA trial court the motion.

When reviewing a trial ofgrant summarycourt’s wejudgment, consider
evidence,the affidavits and other alland inferences properly drawn from

them, lightin the most favorable to the non-moving Daltonparty. Hydro
Dalton, (2005).75,v. Town 153 N.H. 77 If our review of the evidenceof

does not any genuine fact,reveal issue of material if the moving partyand
judgment law,is entitled to as mattera of we will affirm trialthe court’s
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trial of the theapplicationdecision. Id. We review the court’s law to facts
Id.de novo.

I

first arguments respectWe address the with to RSAparties’ chapter
225-A. We review the trial court’s RSA 225-Ainterpretation chapterof de

399, (2005).Resort,v. Mt. SkiSoraghannovo. Cranmore 152 N.H. 401 We
the intentare final arbiter of the of the as inlegislature expressed the

ofwords the statute as a Weconsidered whole. Id. first examine the
and,statute,oflanguage the where ascribe thepossible, plainwe and

ordinary meanings to the used. is togoal applywords Id. Our statutes in
of the legislature’s them,intent in inlight enacting light policyand of the

to besought advanced the entire Id.by statutory scheme.
Moreover, we strictly interpret statutes that in derogationare of the

law. maycommon Id. While a statute abolish a law right,common there is
presumptiona that the has no such Id. Iflegislature purpose. such a right

be taken away, expressed byis to it must be theclearly legislature. Id.
Accordingly, immunity the lawprovisions barring rightcommon to recover

strictlyare construed. Id. at 401-02.
225-A:24, I,RSA is skiimmunity provisionan for area operators.

Area, (2004).Sweeney Ragged 239, 242v. Mt. 151Ski N.H. The legislature
provisionintended this a“supersedeto and skier’s commonreplace law

omitted).remedies for risks inherent in the sport (quotationof Id.skiing.”
provision:Under this

Each person who in ofparticipates sport skiingthe asaccepts
law,a matter of dangersthe inherent in tosport,the and that

mayextent not an operatormaintain action against anythe for
injuries risks,which fromresult such dangers,inherent or

risks,hazards. The of suchcategories or dangershazards which
the skier or passenger assumes as a matter lawof include but are

terrain,not limited to the following: variations in surface or
conditions; rocks, trees,subsurface snow or ice bare spots;

stumps debris;...and other forms of growthforest or pole lines
and plainly marked or visible making equipment;snow collisions
with other or persons anyskiers other or of the categorieswith
included in this paragraph.

225-A:24,1.RSA

“sportBecause the ofphrase defined,isskiing” specificallynot we
have looked to provisions guidance.other for Sweeney, 151 N.H. at 242.

225-A:2,RSA II utilizingdefines a skier as “a theperson ski area under
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a the ofoperator purpose utilizing slopes,the control of ski area for the ski
trails, or Ski trails and areas “meanjumps slopes, onlyother areas.” those
areas the or nordic ski on trail boards ordesignated by alpine operator
maps supplied by bysuch to be used skiers for the ofoperator, purpose

225-A:2,in IV. Ski areas are “allsport skiing.”the of RSAparticipating
all and and skitramways designated slopes jumpsand trailspassenger

toalpine operatorunder the control of the and nordic ski area and open
225-A:2,competition.”the for recreation or RSA V. Basedpublic upon

these we have held that a “skier” is one who in theprovisions, “participates
skiing.”of 151 N.H. at 242.sport Sweeney,

apatron injured utilizingIn we ruled that a who was whileSweeney,
solely tubingsnow tube on a track for snow did notdesignated “participate

case,in the of and was not a “skier.” See id. at 242-43. In thatsport skiing”
the asignificant patron usingwe found it that was snow tube run

rather than an ordesignated exclusively purpose, alpinefor that nordic
or trail.slope Id.

Here, we hold that the decedent was a “skier” under the statute because
“trail”alpine “slope” “designated byhe used an or that was the

...,or maps [they] supplied byon trail boards to be used[defendants]
225-A:2,inpurpose participating sport skiing.”skiers for the of the of RSA

The the terrain amap depicts parkIV. trail for Loon Mountain as black
trail,diamond one of the most difficult on the mountain. As the trial court

found, at argument,and as the conceded oral the terrain isplaintiff park
used and the aby alpineboth skiers snowboarders. Because decedent was
“skier,” he in the of 151 N.H. at“participate[d] sport skiing.” Sweeney,See
242.

The that her son not a heplaintiff argues was “skier” because used a
snowboard. She asserts that and aresnowboarding skiing “verytwo
different with different mechanics and maneuvers.” She furthersports,

225-A,chapterobserves that the of RSA before it wasplain language
2005,in not include the “snowboarding”amended did words or
Therefore, reasons,“snowboard.” she the did not intendlegislature the

statute to to snowboarders.apply

plaintiff misinterprets chapterThe RSA 225-A. This doeschapter
Rather,anot define skier as one who uses skis. it defines a skier as “a

person utilizing the ski area under the control of a ski area operator for
trails,-purpose utilizingthe the ski or other areas.” RSAslopes, jumpsof

added).225-A:2,II (emphasis RSA 225-A focuses those whochapter upon
area, upon by theyuse the ski not the means which do so. See Sweeney,

151N.H. at 242.
RSA 225-A:1 further this intent. It inprovides, pertinent part:evinces



293

of New to defineHampshirethe of the statepolicyshall be[I]t
and other users ofareas of of skiersresponsibilitythe primary

areas, the ofrecognizing sport... that... and nordicalpine
involve risks and hazardsand other ski area activitiesskiing

law inby engagingbe assumed as a matter of thosewhich must
the skiactivities, safety byof all measures takenregardlesssuch

area operators.

added.) intended the of thelegislature scope chapterHad the(Emphasis
it would not have referred tosuggests,narrow as the plaintiffto be as

users” and “other ski area activities.”“other
chapteramendments to RSA 225-AThe contends that the 2005plaintiff

priordid not intend the version of thelegislaturedemonstrate that the
1978, Insnowboarding.was last amended in to tochapter, applywhich

2005, 225-Aprovisions chapterthe amended certain of RSA tolegislature
andthey pertain snowboarding, tubingmake clear that to snow

instance, of the declaration ofsnowshoeing. policyFor the 1978 version
1, of As amendedonly “sport skiing.”RSA 225-A: referred to theprovision,

2005, sports skiing, snowboarding, tubingin it refers to “the of snow and
2006).snowshoeing.” RSA225-A:1 (Supp.

225-A:2,the definition of areas” in RSA VSimilarly, provided“[s]ki
trails and“designated slopes jumps,”referred to and ski whereas the

225-A, 225-A:2,in the amended RSA RSA VIIanalogous provision chapter
2006), trails,refers to and nordic(Supp. “designated alpine slopes,

terrain, terrain,freestyle tubing and nordic ski The 2005jumps.”
225-A:2,amendments added several to includingalso new definitions RSA

225-A:2, 2006), terrain,”X (Supp. “[t]ubingRSA which defines and RSA
225-A:2, 2006),XI (Supp. sports.”which defines “[w]inter

so soonComing Sweeney,after we decided these amendments are
evidence” of the with“strong legislature’s respectintent to the 1978

version of the act. See Blue Mountain Ass’n Croydon,Forest v. Town of
(1979).202,119 N.H. 205 Where an “amendment soonenacted after[is]

act,controversies as to the ofinterpretation original logical[arise] the it is
regardto the amendment as a of thelegislative interpretation original

StatutorySinger, 22:31,§1Aact.” N. Sutherland Construction at
(6th 2002);380 Dept.ed. see also Carter v. Veterans Affairs,California of

(Cal.637, 2006);135 P.3d 643 Bob Zimmerman Ford v. Midwest
I, (Iowa 2004).606,Automotive 679 N.W.2d 610 In this theway, 2005

clarified,amendments changed, meaningrather than the of the 1978
Ass’n,chapterversion of RSA 225-A.See Blue Mountain Forest 119 N.H.

Thus, assertions,contraryat 205. to the theplaintiff’s 2005 amendments
support our construction of the 1978version of RSA chapter 225-A.
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notalso that the 2005 could haveplaintiff arguesThe amendments
snowboarding225-Awas intended to tochapter apply“clarified” that RSA

did not exist in 1978. enactmentssnowboarding “[Legislativebecause
generalto and within theirpersons, subjects businesses]alikeapply

existent at the time of the enactments and to thoseandpurview scope
their & Me. v.coming subsequent passage.” Corp.into existence to Boston

(2004).513, Thus,151 N.H. 517 the relevantEnergy Corp.,Sprague
the of the statute as it existed before the 2005languageis whetherinquiry

not whether this existed inencompassed snowboarding, sportamendments
1978.

A

man-made, itjumpnext asserts that because the wasplaintiffThe
225-A:24,1.RSA thatskiing.not an risk of See She concedeswas inherent

225-A:24,1, in terrain” risk of skiing,lists “variations as an inherentRSA
Theonly naturally.that this refers to variations that occurbut contends

in togeneralis “We discern no intent RSA 225-A:24plaintiff mistaken.
trails based ... whether areclassify upon theyobstacles on skipotential

man-made____We note, instance,for that both natural snow andornatural
componentsand man-made of lift towers are enumerated asice conditions

(2001);Area, 495,v. Gunstock 146 N.H. 498 seeRayeskiinherent risks.”
(1995)208,N.H. 210-11Properties,also v. Peter-Sam Inv. 140Lorette

J)(Lorette immunityin(interpreting language provision pertainingsimilar
recreational vehicles and that man-made alterationsholdingto off-highway

terrain”).constitute “variations inpitto land as excavationsuch
Further, of the “variations in terrain” includesplain meaning phrasethe

is aplain meaninga like that in The of the word “variation”jump question.
form, of WEBSTER’Sposition, quality something.”in the state or“change

Dictionary 2002).2533 ed.(unabridgedThird New International
I, 140 N.H. atis features of a tract of land.” Lorettephysicalthe“Terrain

omitted). The which the admitted at oral(quotation jump, plaintiff211
snow,of constituted a in theargument solely change physicalwas made

the and thus was a in terrain.”features of land “variationG

B

disputednext there were issues of material factplaintiff contendsThe
injuries, precluded summarycause of the decedent’s whichregarding the

the decedentarguesobserves that while she that wasjudgment. She
by negligent design,the construction or maintenanceinjured defendants’

riskinjured byof defendants that he was an inherentthe the assertjump,
of skiing.
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fact,a of seegenerally question CarignanWhile causation isproximate
(2004),Inc., 409, 414 under RSA 225-Int’l 151 N.H.Speedway,v. N.H.

A:24,1, theskiing”who in “the of assume riskparticipate sportindividuals
of in terrain” as a matter law. See Lorette v. Peter-Sam Inv.“variations of

(1997) (Lorette II)208, (interpreting immunity142 N.H. 211Properties,
vehicles). Thus,recreational whetherprovision pertaining off-highwayto

legal questionan individual has been an inherent risk is a underinjured by
225-A:24,1.RSA See id.

injured bydetermined that the decedent was an inherentHaving
necessarily injured byrisk of we have concluded that he was notskiing,

atthe defendants’ See 146 N.H. 500. doctrinenegligence. Rayeski, “[T]he
expressionembodied in RSA 225-A:24 is an alternative for thesimply

is,negligent,that the defendant was not that there was noproposition
existing duty.”owed or there was no breach of an Id. at 499duty

omitted). 225-A:24, I,Under RSA ski area owe no(quotation operators
from ofduty protect patrons skiingto the inherent risks and thus are

toliability any negligenceimmunized from for related these risks. See id.
497,at inherentinjury by499-500. caused an risk cannot have been“[A]n

negligently duty protect againstcaused because there is no to such risks.”
byId. at 499-500. “The of caused an inherent risk ofcategories injuries

and areskiing injuries by negligence mutuallycaused exclusive.” Id. at
499.

Cranmore, (1996),Our indecision Nutbrown v. Mount 140 N.H. 675 is
case,In plaintiff alleged injuredinstructive. that the that he was when he

trail,left righta ski hit an area to the of the trail and fell a ravine.down
Nutbrown, 140 N.H. at 683. He asserted that the defendant was liable for
these it and ainjuries dangerousbecause “created maintained condition of

omitted).(quotationthe ski trails.” Id. heSpecifically, claimed that the
defendant failed to construct and maintain the ski trails adequately,

skiers,inadequately safetychanneled had and riskinadequate reduction
policies, trained,did adequately inspectnot trails and inadequatelythe
supervised managedand its Id. We ruled that all ofpersonnel. these
allegations risks of“suggested] only skiing likelyinherent as the causes of

plaintiff’sthe Id. at All ofinjuries.” allegations684. these were therefore
225-A:24,1.barred RSAby only allegationId. The to survive was that the

statutory dutydefendant violated its to mark the beginning of the trail. Id.
at 683-84.

II, 212,In Lorette 142 N.H. at we ruled that a immunitysimilar
(2000)215-A:34, 2005),provision, former RSA II which(repealed pertained

vehicles,to off-highway recreation immunized defendants not only from
case,their negligence, but also from their reckless conduct. In that we held
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that215-A:34, anya landowner for claimthat former RSA II immunized
maintained, to ofcreated, remedy,refused to or failed warnhe recklessly

212;II, v.Moody142 N.H. at see alsoinherent risk. Lorettean
(2002)592, claim that(plaintiff’s148 N.H. 593-94Paving,Continental

warn, inspect,then torecklessly creating failing“in anddefendant acted
illuminate, access to” fifteen-footpreventor otherwisemodify, supervise

215-A:34,bya slab” barred former RSAwall and off onto concrete“drop
in As theII; sport).off was inherent risk ofdrop participatingfifteen-foot

negligently designed,that the defendantsalleged onlyhere hasplaintiff
we need not resolve in this casejump,maintained theconstructed or

215-A:34, II,225-A:24, I, RSA immunizesRSA like formerwhether
We also need not address whetherdefendants from their reckless acts.

225-A:24, I, area from their intentionaloperatorsRSA immunizes ski
conduct.

Here, ajumpwe have determined that a constitutesbecause
RSA 225-­skiing,variation in terrain and is therefore an inherent risk of

A:24, I, theany inadequatelybars claim that defendantsnecessarily
constructed, claims thejump;or maintained the such fall withindesigned

II, 211-12;142 atbyinherent risks identified the statute. See Lorette N.H.
Nutbrown, 140N.H. at 683-84.

C

that the are liable forAlternatively, plaintiffthe asserts defendants
theirthey statutory duty design,her son’s because breached toinjury

225-A:23,RSA Thejump properly.construct and maintain the See IV.
225-A:23,as in RSA IV and“jump”contends that the word usedplaintiff

to both nordic which thechapter pertains jumps,elsewhere in the
structures,”as ... metal and“large free-standingdefendants describe

issue, disagree.such as that at made of snow. Wealpine jumps, entirely
225-A:23, provides:RSA IV

a in a location at orprovide sign prominentThe shalloperator
shall warn the skijump facility, sign jumpernear the ski which

the ownentirely jumper’sthat the use of the ski is at skijump
Further, be for theoperator responsiblerisk. the ski area shall

of jumps.construction and structural maintenance all skidesign,

facility”use of the “ski and the reference to “structuralphrase jumpThe
legislature provisionmaintenance” is some evidence that the intended this

have “ski and can bejumps, jumpto to nordic ski whichapply facilities]”
225-A:23, inwe construe RSA IV thestructurally.maintained When

part, DaimlerChryslerthe scheme of which it is astatutorycontext of
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Victoria, 664, (2006),v. 153 N.H. 666 this intent moreCorp. becomes
evident.

Other of RSA 225-A demonstrate that theprovisions chapter phrase
225-A.-23,“ski as used in RSA IV refers to nordic Injump” only jumps.

1, instance,RSA 225-A: for the legislature distinguished alpinebetween
activities,and nordic areas. areas are those used for downhill“[A]lpine

while nordic areas are those used for cross country activities and ski
242;151 N.H. at see RSA 225-A:l. in thatjumps.” Sweeney, provision,Also

legislature policythe stated that it was state to ... citizens and“protect
tows,visitors from mechanical hazards in the ofunnecessary operation ski

lifts, tramways”and and to ensure thatjumps subjectthese are to
“periodic adjustments.”and RSAinspections 225-A:l. RSA 225-A:l
further that the state “shall all liftprovides register ski devices and ski

establish ofjumps, designreasonable standards and operational practices
and independentmake such as ininspections may necessary carryingbe
out hazards,”this The references topolicy.” “mechanical “periodic
inspections and andadjustments” registration make sense withonly
respect to nordic ski jumps.

We find support 225-A:23,additional for this ofconstruction RSA IV in
2005,the 2005 chapteramendments to RSA 225-A. In legislaturethe

225-A:23,amended RSA 225-A:1 and RSA IV to add the word “nordic” to
“[njordicthe phrase “ski Thejump.” legislature also added ski as ajump”

2006).new 225-A:2,definition to RSA 225-A:2. RSA IV (Supp. The
legislature defined a nordic jumpski as “a forfacility constructed the

ofpurpose nordic ski and built injumping accordance with appropriate
standards and guidelines, and facilitiesany that are associated with the
use or ofviewing facility.”such a Id.

above,Based upon 225-A:23,the we conclude that RSA pertains onlyIV
to nordic jumps. Accordingly, we hold that the trial court did not err when
it rejected the plaintiff’s 225-A:23,contention under RSA IV.

II

We now plaintiff’saddress the CPA claim. The CPA inprovides,
pertinent part: “[I]t shall be unlawful for any person to use unfairany
method of competition anyor unfair or act ordeceptive practice in the
conduct of any trade or commerce within this state.” RSA 358-A:2 (Supp.
2006). In her amended thecomplaint, plaintiff alleged that the defendants
violated the CPA by falsely thatadvertising the terrain andpark
specifically its jumps were “state of the art” and “safe for the use by

forpatrons the specific purpose of Thesnowboarding.” grantedtrial court
summary judgment claim,to the defendants on this in because thepart,
plaintiff failed to affidavits,submit “any or todepositions, answers
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that set forth theinterrogatories representations she claims were made by
the defendants.” The record supports ruling.this

The record on appeal contains no advertising by the defendants
that therepresenting terrain was “state thepark of art” or “safe for ...

brief,In hersnowboarding.” plaintiff points 72,the to pages 82 and 158-59
of her 72appendix. Page purports to be a fromprint-out a website in which
the defendants tell patrons that the terrain ispark 82 aPage“[f]un.” is
brochure that patronswarns that while “[g]uest safety is a fundamental

defendants,value” of the most inimportant“[t]he factor safety remains
the manner in which our in theguests participate sport.” This brochure
specifically patrons law,tells that under New Hampshire skiers and riders

the“accept dangers inherent in the sport.” pagesOn 158 and 159 is
another purported print-out from a website that states that the terrain
park is and “is theopen place to be.” On these pages, the defendants
specifically warn prospective patrons that shouldthey attempt“not any
features unless [they] have sufficient andability experience to do so
safely.”

Based our reviewupon of the record submitted on we find noappeal,
error in the trial court’s determination that the plaintiff “has tofailed

evidencepresent to substantiate her claim.” Accordingly, we uphold its
ofgrant summary judgment to the upondefendants her CPA claim.

To the extent that the plaintiff asserts that the trial court byerred
thegranting defendants’ motion after staying their toobligation answer

certain discovery requests, we observe that she has failed to aprovide
record sufficient for our review of this issue. It is the burden of the

toappealing party provide this court with a record sufficient to decide her
issues on appeal. 548,See Rix v. Kinderworks Corp., (1992);136 N.H. 553
see also SUP. Ct. R. 13. Although plaintiffthe argues that the discovery
she sought claim,was “critical” to her CPA she has failed provideto copies
of her requests for our review.

Affirmed.
DugganBroderick, C.J., Galway, JJ.,and and concurred.


