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(AndrewSteere, PA, R.Getman, of BedfordSchulthess &Stacey,
for the defendant.orally),Schulman on the brief and

trial, defendant,Broderick, Kepple,FrancisFollowing a thejuryC.J.
(AFSA) throughassaultof felonious sexualaggravatedwas convicted

I(i) (1996)632-A:2,of RSAby surprise,or the elementconcealment
(amended a2003), bysexual assault relatedpersonfeloniousaggravated

(amended(1996)632-A:2, 2003),I(j)(2)by affinity,blood or RSA
(1996)child, (amended 2002,of a RSA 639:3endangering the welfare

2004).solicitation, On2003), (Supp. appeal,RSA 629:2 directand criminal
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we theaffirmed defendant’s convictions. See State v. 151 N.H.Kepple, 661
(2005). appeals SuperiorThe defendant now an order of the (Coffey,Court
J.) in part, arguesmotion for relief.denying, post-convictionhis He that
the court erred not his trial himby concluding providedthat counsel with
ineffective assistance. We affirm.

The this areessential facts of case set out in our onopinion the
662,direct appeal,defendant’s id. at so we do not repeat them here.

Rather, willwe discuss various of theaspects defendant’s trial as we
arguments.examine his

conviction,After we affirmed he for post-the defendant’s moved
relief, However,conviction some of which granted.was the court denied

(1)his tomotion the extent that he: argued that the evidence at trial did
not surprise”establish the “concealment or ofelement the variant of

(2)AFSA with which he was charged; argued that the evidence at trial did
victim,not establish that he owed a of to theduty requiredcare which is to

(3)support child;a conviction for theendangering welfare of a and
trial,a newrequested based a ofupon claim ineffective assistance of trial

counsel. This appeal followed.

I

The defendant that hisargues trial counsel himprovided with ineffective
assistance, in violation his rights I,of under Part Article 15 the Newof
Hampshire Constitution and the Sixth Amendment to the United States

Specifically,Constitution. he contends that representationhis was
(1)constitutionally deficient because counsel to:his failed thatargue the

actuallyState thedisproved concealment or surprise element RSA 632-of
(2)A:2,1(i); argue that the State thatdisproved he owed the a dutyvictim

(3)care;of objectand to either the prosecutor’s alleged of himdescription
as a animal”“jungle or the introduction of a tape recording of the victim
that contained impactinadmissible evidence.

theBecause for determiningstandard whether a defendant has received
ineffective assistance of counsel is the same under both the State and

Constitutions,Federal willwe examine the constitutional competency of
counsel’s performance Constitution,under the State and rely upon federal

only (2002).case law for guidance. 662,State Roy,v. 148 N.H. 664
Necessarily, we reach the same result under the Federal Constitution as

Flynn, 378,we do under the State Constitution. State v. 151 N.H. 391
(2004).

The State and Federal guaranteeConstitutions a criminal defendant
reasonably competent Walton, 316,assistance of counsel. State v. 146N.H.

(2001).318 successfullyTo assert a claim for ineffective assistance of
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wasthat counsel’scounsel, representationmust first showa defendant
second,and, performancethat deficientcounsel’sconstitutionally deficient

at Onthe 151 N.H. 389.Flynn,outcome of case.actually theprejudiced
eitherhas failed to meetthat a defendantwhen we determineappeal,

148 atthe one. N.H.test, Roy,not other Seeof the we need considerprong
(“Because that his counsel’sthe has not demonstrateddefendant665

he wasdeficient, actuallynot whetherwe need addresswasperformance
(“Ifconduct.”); Walton, 318 the146 N.H. atby counsel’sprejudiced

not even... we need decideprejudice,unable demonstrateis todefendant
deficient.”).wasperformancecounsel’swhether

test, must show thatthe the a defendantprongTo meet first of
function as thethat he or she failed tosuch errorsegregiouscounsel made

Dewitt, N.H.State v. 143guarantees.the State Constitutioncounsel that
(1998). trialdeterminingtrial counsel in24, 29 Broad discretion is afforded

thatovercome the counsel’sstrategy, presumptionthe defendant mustand
We aFlynn, 151 N.H. at 389. affordreasonably adopted.trial wasstrategy

counsel, bearingofstrategicto the decisions trialhigh of deferencedegree
that counselstrategicof and tactical decisionsvarietyin mind the limitless

reasonablywasstrategyIn whether a counsel’sresolvingmust make. Id.
of the trial court unlessfindingswill not the factualadopted, we disturb

athe or are erroneous as matter ofbynot evidencethey supportedare
148 N.H.Roy,law. at 665.

the of the ineffective-­prongunder secondprejudice,To show actual
that is atest, a demonstrate there reasonableassistance defendant must

hadthe of would have been differentproceedingthat result theprobability
N.H. AFlynn, 151 at 390.competent legal representation provided.been

toa sufficient undermine confidenceprobabilityisprobabilityreasonable
the totalityId. considersprejudice analysisin the of the case. Theoutcome
(2000).90,State v. 145 N.H. 92presented Croft,of the evidence at trial.

II

the thecharges againstof rise togaveAt the time the events that
defendant, statute inprovided, pertinent part:New AFSAHampshire’s

offelonyis of the felonious sexualguilty aggravatedA person
personwithpenetrationif he in sexual anotherengagesassault

any followingof the circumstances:under

(i) byor the element ofthe actor concealmentthroughWhen
with the victim beforepenetrationis able cause sexualsurprise to

to or resist.adequatethe victim has an chance flee
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632-A:2,1.RSA
trial, defendant,At the knowingState introduced evidence that the that

house,the had problem, helpvictim an alcohol hired her to him aclean
vodka,supplied her with a bottle of her to drink itencouraged from and

performed oral sex her after hadon she consumed between a third and a
half of victimthe bottle. The also testified that while the defendant was

herundressing her,and sex on outperforming “justoral she checked of
body,” on,and as soon[her] that as she realized what was going she

gathered clothes, dressed,her and ran out thegot of house. The State’s
thetheory by alcohol,of case was that encouraging the victim to drink

knowing that she had an alcohol theproblem, defendant was to causeable
sexual herpenetration with orthrough byconcealment the element of

trial,Atsurprise. the victim described the defendant’s actions in detail and
able,testified shethat as soon as was she left housethe and that shortly

thereafter, she ran herinto softball coach and herpracticed pitching with
him.

The defendant’s counsel did move fornot dismissal at ofthe end the
case orState’s for a directed atverdict the close of the evidence. The

defendant’s counsel hisbegan closing argument in the way:following

May court, Watkins,it please the Mr. ofmembers the Itjury.
doesn’t make sense.any The matter is simple.that aFrom
drunken to a thestupor pitching on softball field within an hour.
It doesn’t make sense.any And thethatf’s] because State’s entire

sense,anycase doesn’t make your verdict bemust not guilty.

verdicts,Following guilty the defendant’s didcounsel not move for a
judgment (JNOV).notwithstanding the verdict

relief,In his motion for post-conviction the defendant asked the court to
vacate and dismiss his conviction byfor AFSA concealment or surprise,
arguing that while the testimonyvictim’s affirmatively disproved the
element of concealment or surprise, (1)his trial counsel failed to: move for

(2)at case;dismissal the end of the State’s move for a directed verdict at
(3)evidence;the close of the argue to the jury that the State had failed to

prove (4)the element surprise;of concealment or and move for a JNOV.
He challenged both the of thesufficiency evidence and his trial counsel’s
failure to raise that issue before the court or jury.the The rejectedcourt
the defendant’s onargument the sufficiency evidence,of the explaining
“that there are parallelssufficient between past ofexamples AFSA by
concealment or andsurprise the that,Defendant’s actions here so as a

law,matter of his conviction on that charge was not improper.” The court
did not conduct a ineffectiveseparate assistance of analysiscounsel

this claimregarding so;because there was no need to do its ofrejection
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necessarilyargument disposedof the evidencesufficiencythe defendant’s
claim, a actual prejudice.the due to lack ofof ineffective assistance

the testified inThe on that because victimargues appealdefendant
her,her oral sex onperformedhow he undressed andpartiallydetail about

by failingin a mannerperformed constitutionally deficienthis trial counsel
(1) rule, law,matter that the State failed toto: the trial court to as a ofask

(2) orand raise the issue of concealmentsurprise;concealment orprove
in The defendant’sclosing argument.hissurprise jurybefore the

essentially factual.legal,two one the othercomponents,hasargument
Hampshire’sthat to Newargues accordingthe defendantLegally,

that variant of AFSA focusessurprise,concealment orjurisprudence on
victim,thethe condition ofof the defendant rather thanupon the actions

here, theory of the case focusedthe evidence and the State’swhile trial
Factually, arguesthe defendantsolely the condition of the victim.upon

her,his sheundressingthe had a clear ofmemorythat because victim
sexperformedhe oralsurprised subsequentlycould not have been when

on her.

of Ourargument.the defendant’sbegin legal componentWe with the
And“surprise.”AFSA does define the terms “concealment” orstatute not

632-A:2,1(i),under RSAinvolvinghave cases convictionswhile we decided
Ramos, (2003);378; N.H. 272 State v.151 N.H. State v. 149Flynn,see

Arris, (1995), requiredthose us to decideN.H. none of cases139 469
statutorythe element ofset of circumstances metparticularwhether a

Thus, no onjurisprudenceor we have establishedsurprise.concealment
a cases in the defendants choseonlyor trio of whichsurprise,concealment

statute to the acts were accusedtheynot to the of theappeal applicability
notes, we have characterized thecorrectlyAs the defendantcommitting.of

632-A:2,1(i) defendant,”on actions the“focus[ing]as the ofanalysisRSA
310, (2005),Grimes, have held the152 N.H. 313 but we never thatState v.

theperson causingand in this case—one sexualallegedacts proven
theprovidedof to whom he has alcohol—fall outsideanotherpenetration

632-A:2,1(i).scope of RSA
is thesimilarly unavailingfrom tojurisdictionsotherAuthority

aIsland Court has affirmedposition. Supremedefendant’s The Rhode
a to ours where the trial “concludedjudgeconvictionunder statute similar

times,atimpairedthat victim was in an andthat the evidence indicated the
that, result,as a the definition of ‘surprise’condition andan unconscious

M.,of In reinclude the actions defendant.” Paulenough [the]was broad to
1993).(R.I. case,694, Rhode695 the Island unlikeSignificantly,626 A.2d

us, impairmentevidence that the victim’sthe before contained nocase
defendant,of the circumstances of thatyetfrom the actions theresulted
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the statutory surprise.case still fit within rubric of concealment or We
However,have other casereported point. unreportedfound no on several

See,position. e.g., People Ferguson,eases also the State’s v. No.support
(Mich. 2006)263275, 3298902, 14,*2 App.2006 WL at Ct. Nov. (relying

“upon definition of strike withdictionary ‘surprise’ feelingas ‘to a sudden
of astonishment, beingwonder esp. by unexpected’”); Peopleor v.

(Mich.1084348,259140,No. WL at *3 Ct.Shingledecker, App. Apr.2006
25, 2006) that of(holding statutory requirement was met“surprise” by

actions); Tran,evidence toresponseof victim’s defendant’s v.People No.
(Mich. 2003)236621, 21362988, 12,App.2003 WL at *3 Ct. June (defining

the of asby occurring“sexual contact element asurprise” personwhen
“engag[es] in with a insexual contact victim in circumstances which it
would unexpected”). hand,be On the other we have nofound foreign
authority supportsthat the defendant’s thatargument the circumstances
of this case do not amount surprise.to concealment or

In fororder the todefendant demonstrate actual inprejudice this
case, dismissal, verdict,he must show that a for amotion directed or a
JNOV uponbased the State’s failure to establish the element of

surpriseconcealment or would beenproperly granted.have Humphrey v.
Warden, 727, (1990).Cunningham, 133 N.H. 733 Based ourupon review of

inforeign authority, conjunction Grimes,with our own decision in 152
313,N.H. at concludewe that the motions the defendant hisclaims counsel

should Here,have made would not properly granted.have been the victim
assault,testified that at some point during the she became aware of what

her,the defendant was doing to and was startled enough by her realization
to Moreover,flee the scene. it is that theundisputed defendant provided

alcohol,the victim with the of inconsumption placedwhich her a mental
state herwhich allowed to be fullyassaulted without realizing what was
happening to her. Because trialthe court would have grantingerred theby
motions the defendant his made, that,claims counsel should have we hold
as to the oflegal component his theargument, hasdefendant not
established that he was prejudiced by performance.his counsel’s See

N.H. atHumphrey, 133 733.
While thatarguing the victim’s condition was immaterial to a proper

legal analysis or surprise,of concealment the defendant appearsalso to
argue that his trial counsel performed deficiently by failing argueto to the
court or juryto the that the victim’s to recallability and describe the
events leading up to the act of penetration disproved element ofthe

surprise. disagree.concealment or We
all,First of disagreewe thethat evidence at trial entitled the defendant

to ajudgment view,as matter of In thelaw. defendant’s the victim’s ability
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demonstrated,her as athe manner in which he undressedto describe
havelaw, he from her and could notnothingmatter of that concealed

from her to oral sex.undressing performingher when he movedsurprised
However, undressingthe defendant wasthere was also evidence that while

her,victim, mentallyoral sex on she wasthe and while he was performing
the defendant was to her.doingand did not realize whatdetached

Moreover, began,after the assaultpointthere was evidence that at some
her, hergatheredto andhappening quicklythe victim did realize what was

clothes, dressed, lightof the house. In of the evidence ofand ran outgot
detachment, with her realizationsubsequentthe initial contrastedvictim’s

it, bywas prejudicedand her from the defendant notflightof the situation
dismissal, verdict,a directed or a JNOV.failure to seekhis counsel’s

the State’s claim that the victim’ssupportingBecause there was evidence
actions, isthe defendant’s theresurprised byallowed her to beimpairment

grantedmotions would have beennot a reasonable that thoseprobability
and, his counsel’sprejudiced bythe defendant was notconsequently,

make them See 151 N.H. at 390.Flynn,failure to

Moreover, of counsel’s argumentthe defendant’s characterization his
that histhe record. The defendant contendsjury byto the is not borne out

the words “concealment” or “surprise”trial counsel did not even mention
However, closingof hisvery beginningin his at theclosing argument.

called into theexpressly questionthe defendant’s counselargument,
of the victim’s Becauseconcerning degree impairment.State’s theproof

the State’s of the victim’schallenge proofthe reason toonly possible
to havesufficiently impairedthat she was notimpairment arguewas to

actions, we cannot with theagreethe defendant’ssurprised bybeen
the that the State hadargue jurythat his counsel failed to todefendant

or surprise.failed to the element of concealmentprove

Ill

wasstatute under which the defendantendangermentThe child
inprovides, pertinent part:convicted

of a child ... if heA of the welfareperson guilty endangeringis
years agea child under 18 ofthe welfare ofknowingly endangers

care, heprotection supporta orby violating duty... ofpurposely
... to ininducing engage... or such childbyowes to such child

safety.that his health orendangersconduct

639:3,639:3,1,639:3,1. is a misdemeanor. RSA V.RSA Violation of RSA
“knowingly,that the defendantchargedThe relevant indictment

J.P., age years age bychild under the of 18 ofthe welfare of aendangered
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violating a of care he owed to J.P. as J.P.’spurposely duty step-
trial,grandfather.” At the thatState introduced evidence the defendant

mother,stepmother’swas married to the victim’s he ofpartthat was a the
family,extended victim himvictim’s that the had known since she was four

old,or yearsfive and that she saw him family gatherings.at various The
jury also heard the victim that ontestify she was with the defendant the

theday [she,of assault because “he had asked if thestepmother[her]
wanted to come over the and upvictim] house him clean it a littlehelp[to]
earnbit and some extra Themoney.” defendant’s counsel never moved for

dismissal, verdict,a directed a theor JNOV on that thetheory State failed
prove care,to that the defendant owed the victim a ofduty and never

argued this issue to the jury.
In relief,motion for post-convictionhis the argued,defendant

successfully, that the trial erroneouslycourt him a felonysentenced for
of violation,violation RSA 639:3rather a 639:3,than misdemeanor see RSA

III, argued,V. He further unsuccessfully, that thebecause victim was the
(1)stepdaughter of his stepdaughter: he was thenot victim’s step-

grandfather, alleged indictment,as in the but wasrather her step-step-
grandfather, which hisrendered conviction under athe indictment due

(2)process violation; the evidence was insufficient to establish that he
owed the victim duty 639:3,1; (3)a of required bycare as RSA and his trial

wascounsel ineffective by failing to raise those with the court orissues
before the jury. Because the court vacated the defendant’s felony-level
sentence and him misdemeanor,ordered aresentenced for it treated the
three issues listed above as moot and declined to address them.

On appeal, arguesthe defendant that his providedcounsel ineffective
(1)assistance by failing to that:argue he was the victim’s step-step-

grandfather, not indictment; (2)her step-grandfather, allegedas in the and
stepfatheras the of the victim’s stepmother, he relationshiphad no with

the byvictim blood or by marriage that impose uponwould him dutythe of
care tonecessary 639:3,1.convict him under RSA agree.We do not

Because the defendant has inadequately developed argumentthe
that there is a legal distinction step-grandfatherbetween a aand step-­
step-grandfather, we decline to address his counsel’s failure to raise that
issue. See In Jack,the Matter 351, (2006).& 153 N.H. 356 Toof Bazemore
the heextent contends that his counsel that,should have aargued step-­as
step-grandfather, he could not have been convicted anunder indictment
that labeled him step-grandfather,a disagree,we because under RSA
639:3,1, the defendant’s precise affinal to therelationship victim not anis
element of the offense with which he was charged. turnAccordingly, we to
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aargument, dutythat he did not owe the victim ofthe defendant’s second
care.

(2005),Yates, theaddressing152 N.H. 245 our first caseIn State v.
I,639:3, that theduty [relevant]element of RSA we “determinedof care

639:3,1, wholiability only individuals have aportion uponof RSA imposes
Yates,child,” 152familial, relationship with a N.H.similar/supervisoryor

anin whether defendantquestion eighteen-year-oldat 259. The Yates was
sufficient tofourteen-year-oldcare to an victimdutyowed a of unrelated

639:3, I. held theId. at 254. We thattrigger liabilitycriminal under RSA
Yates, however,dutythe a of care. Id.defendant did not owe victim such

degreefor the ofany determiningdid not establish sort of formula
care,of tonecessary duty by referringto a andrelationship trigger

child,with therelationships a we construedsupervisoryfamilial or similar
noenough supervisoryexclude an unrelated withnarrowly peerstatute to

ininclude thisbroadly enoughbut to the defendant case.responsibility
jury primarythe the victim’sNot was there evidence before thatonly

functions,familyto the assault came atpriorcontact with the defendant
the victim helpthere evidence that the defendant asked towas also when

directly,him he did not ask her but made thecleaning project,with a
Thus,the who was hisrequest through stepmother, stepdaughter.victim’s

thethe it evidence that the defendant’s contact with victimjury had before
and that for thearrangementscame familial channels thethroughabout

weredaythe defendant on the of the assault madevictim’s contact with
evidence, thefamilyadult members. Given that defendantbetween two

his failure to that the evidenceby arguewas counsel’s didprejudicednot
dutythat owed the victim a of care.findingnot a the defendantsupport

atSee 151N.H. 390.Flynn,

IV

his performed ineffectivelythe defendant that counselFinally, argues
(1) recordingto: introduction a aby object tapeto the of offailing

(2)victim; prosecutor’she the and thetelephone conversation had with
as a both his statement and hispredator during openingreferences to him

inWe each issue turn.argument. addressclosing

A

trial, recordingAt into atapeState introduced evidence a ofthe
thetelephone by agreedcall made the victim to defendant. The victim to

officerrequest investigatingmake the call at the of a who was herpolice
testimonyThe thereport jurythat she had been assaulted. heard that

upon herscript preparedvictim’s side of the conversation was based a for
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defendant,the her the theby police. During telephone conversation with
said, among things:victim other

— Did that I ofyou up my boyfriendknow broke with because
this? ... to I can’t handleyou anyoneBecause thanks ...

me now... because I have flashbacks.touching

— I My boyfriend go hughave flashbacks. will to me a and Igive
you you upthink of and what did to me. So I had to break

my boyfriendwith because of this.

— I Igonna cry every single you.What am do? because ofnight

— mean,I youhow... how could have done this to me like that.
I can’t even think talking anymore,about to Gram because
I’m ashamed and embarrassed.

— Did you know that me and Jackie went a ofshopping couple
ago?weeks And we went The Ithrough Raymond? second

knew that we were in IRaymond crying my eyesstarted out.
And she mekept asking wrong, wrong?what’s what’s And I

nothingsaid ... I don’t want to talk about it. But I was still
really messed and as I said I’mup scared but... well and I
don’t know what else to do.

— So, what, mean,myself?what should I do with I I can’t just sit
around thinking myabout this for the rest of life... and....

While the defendant’s trial objectedcounsel to the introduction of the tape
recording quoted groundsabove on that the tape was made in violation of

Act,the Federal anWiretap issue we decided on direct appeal, Kepple,see
665,151 N.H. at counsel did not that theargue victim’s side of the taped

conversation was inadmissible victim evidence.impact
relief,In his motion for post-conviction the argueddefendant that his

trial counsel performed ineffectively by tofailing object to the introduction
of the tape recording. The court disagreed, pointing out that the
admissions the defendant made in to theresponse victim’s andquestions
statements were admissible and were so intertwined with the victim’s side
of the out,conversation that if her statements were edited the remainder
of the tape would have been nonsensical.

appeal,On the argues,defendant under HampshireNew Rule of
403,Evidence that the taped conversation contained victim impact

evidence that unfairly prejudiced him by impermissibly appealing to the
emotions of the andjury, providedthat his counsel ineffective assistance
by failing object.to The State jurycounters that the could not have
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feelingsreflected her ownto havethe victim’s statementsunderstood
cameside of the conversationthat the victim’stestimonyit heardbecause

agree.officers. Weinvestigatingthescript prepared byfrom a

he atrial, “developed plantestified thatCoopeLieutenant ShawnAt
will, whatoffice, you [he]if forscript,a shortcounty attorney’sthewith
ask, changeswhat to andsay,the child towant in this casemight [f]or

the lack oftestimony,that anduponBasedbyon a case case basis.”made
her side ofany way,the inscriptthe embellishedevidence that victimany

the emotions oftoimproperly appealednot havethe conversation could
contradiction, that thetold, and withoutexpressly,jury; jurythe the was

of thehers, were the wordsnot butthe victim used werewords
tapeBecause thecounty attorney.theofficerinvestigating and/or

thejuror,of a reasonablepassionsto inflame thehad norecording capacity
to itsobjectcounsel’s failure toby his trialprejudiceddefendant was not

151N.H. at 390.Flynn,admission. See

B

to the as follows:juryhis statementbegan openingThe prosecutor

full of andpredatorsthe world has beenThroughout history,
animal, after doingfinds a herd andperhapsA anprey. predator,

elderly,the theso, selects, by identifyinghis preyhe chooses
that,he does he seeks hissick, young.lame or the Oncethe

victim, from theprey,that thatIsolating perhapsopportunity.
herd, and then he strikes.

case, defendant,the who isIn thisveryThis matter is similar.
victim, that there was an issueof the knewstep-grandfatherthe

knew that she had had anHe[J.P.].his step-granddaughter,with
incident, 18, 2001,the JulyAnd on the date ofissue with alcohol.

a bottle of vodka. He hadalone. He her withgot providedhe her
and he her. And that’srapedit. She intoxicatedher drink became

is to be about.goingwhat this case

closingnear the of hisbeginningto the themepredatorHe returned
argument:

the defendant as adescribing predator.trialbegan byI this
hisHe selects his He isolatesprey.a do?predatorAnd what does

then heHe acts on that. AndHe the weakness.identifiesprey.
what the facts in this caseexactlyin the kill. And that’smoves for

of thethe defendant in this case was awaredemonstrate. That
alcohol.that had an issue with[J.P.]situation. He knewfamily

her to takegavefor the first time. He alcoholHe her alonegot
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advantage of that weakness. And when he had her incapacitated,
her,rapedhe and that’s what the evidence demonstrates in this

case.

The defendant’s counsel did not to either the orobject opening statement
closingthe argument.

relief,In his motion for post-conviction arguedthe defendant that his
trial counsel performed ineffectively by failing objectto when the
prosecutor compared junglehim to a animal. The court was not persuaded,
explaining:

the prosecuting attorney appealmade a mild to the ofpassions
statement,the injury opening mightthat have arequired[his]

corrective instruction from the Court had it been appropriately
objected prosecutorto did not label thebaldly[but that] [t]he

outburst,Defendant some sort of beast in anjungle inflammatory
however, as the Defendant’s memo implies, but instead

that,analogized the Defendant’s behavior in a manner
evidence,considering jurythe the could have found apt.

We agree.

The defendant argues that his trial counsel’s failure to to theobject
prosecutor’s metaphor was ineffective assistance because state the“[t]o
obvious, it is andimproper prosecutorunethical for a to compare the
accused to some sort of jungle animal.” The did notprosecutor compare

animal,”the defendant to a “jungle a term which inappears onlythis case
Rather,in the defendant’s brief. the prosecutor thecompared defendant to

a used a referencepredator, to the natural to explain predatorsworld how
operate, conduct,and carefully analogized act,the defendant’s byact to
the behavior of natural predators. turn,The term in“predator,” hardlyis
confined to the world. Our own statutesanimal demonstrate that
“predator” is also a term in offenses;of art the realm of sexual RSA

2006)chapter 135-E bears the(Supp. “Involuntarytitle Civil Commitment
of Sexually Violent Predators.” If the prosecutor’s use of the predator

all,wasanalogy improper Martin,at it was so.only marginally See State v.
508, (1994)138 N.H. 516 in(explaining, response to tochallenge

statement,prosecutor’s opening mistrial,that justifyto a remarks or the
conduct of counsel must more merely inadmissible;be than they must
constitute an irreparable injustice that cannot be cured by jurya
instruction); (1985)(“The101, 103Dayutis,State v. 127 N.H. standard for
reversible error in prosecutor’sa isopening prosecutorstatement that the

faith,must be shown to have acted in openingbad the statement must be
evidence;completely unsupported by the and the defendant must be
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(2003)233,Wood, (finding150 N.H. 234-36State v.thereby.”);prejudiced
as areferred to defendantwhen prosecutorno misconductprosecutorial

the trial courtagreeWe withduring closing argument).“child molester”
that thea reasonable probabilityfailed to demonstratethat the defendant

toobjectedif his counsel hadtrial would have been differentresult of his
notAccordingly, the defendant wasanalogy.prosecutor’s predatorthe

N.H. at 390.Flynn,failure to do so. See 151by his counsel’sprejudiced

Affirmed.
Galway Hicks, JJ.,Duggan, concurred.Dalianis, and
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