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issued, negateas a matter of law tooperateit notthe was but doescheck
Thus, we the defendant’srejectof the crime.the rea elementmens

of the statute.reading
herein, the trial wasevidence atinterpretedthe asUnder statute

to theAccordingconviction.to the defendant’ssupportsufficient
evidence, told that at least one of theAugerdefendanttheundisputed

the on theAugerand held checksgood immediatelynot bechecks would
The indicated that the defendantthat information. evidence alsobasis of

hein the near future and thatgoodthe checks would beAugertold that
Nevertheless, to thecrucial evidence aswaiting for “a transfer.”was

he hadhonored was thatbelief that the checks would bedefendant’s
while hego throughand he it tomortgage expectedfor a loan thatapplied

he “it definite.”fact,In that was told waswas the defendant testifiedaway.
however, saynot told himthat the defendant “did whoargues,The State

definite]; any supportdocumentation toproducewas nor did heloan[the
A could have disbelieved the defendant’sjurythis rationalstatement.”

evidence,found, the knewother that defendanttestimony uponand based
not paid by14 check would be the drawee.or believed that the November
inThus, lightthe evidence the most favorablesay “viewingwe cannot that

State, guilt beyondhave found ato the no rational trier of fact could
Grimes, 152 N.H. at 311.reasonable doubt.”

Reversed and remanded.

Duggan Galway,Broderick, C.J., Dalianis, JJ.,and concurred.and
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(Linda onBailinson, Capuchino& of ManchesterO’Leary,Capuchino
the petitioner.and fororally),the brief

(MichaelCenter, on theInc., of Concord SkibbieRightsDisabilities
respondent.theorally),brief and for

I. assistantattorney (Anthony Blenkinsop,A.Kelly Ayotte, general
Brooks, attorneybrief, and K assistantattorney general, on the Allen

orally), for the State.general,

Hicks, K., an of theappealsJ. orderrespondent, ChristopherThe
(Cloutier, J.), forrenewingProbate his orderHillsborough County Court
facility allowinga the ofinvoluntary receiving purposesadmission to for

(renewal discharge)of conditionaldischargehim to remain on conditional
(2005).135-G:45,of III We affirm.years.for a three See RSAperiod

7, 2002, following afollowing MayThe record the facts. Onsupports
Court, the wasrespondentin Probatehearing Countythe Merrimack

“for a not toinvoluntarily to Hampshire Hospital periodadmitted New
Atdischarge asyears appropriate.”3 with a conditional as soonexceed

to theconditionally discharged. Accordingpoint, respondentsome the was
Hampshirecourt-appointed proceeding, Hospitalin this Newpsychiatrist

dischargethe time of conditional asdiagnosed respondent at the his
NOS;remission;inhaving Anxiety DepressiveDisorder“Schizophrenia,

InNOS; Abuse; and traits.”Polysubstance personalityDisorder Antisocial
2003, was ofdischargethe conditional revoked becauseMay respondent’s

medication, assaultingnoncompliance threateningwith takinghis and/or
Center, and to adrugstaff of the Mental Health usebehavior toward the

Thereafter, the wasthat his mental illness.degree respondentexacerbated
18, 2005, Richarddischarged. petitioner,On theagain conditionally April

Manchester,of filed aHerron of the Health Center GreaterMental
theto that conditional The court renewedpetition discharge.renew

years.for a of threedischarge periodconditional
(1) 135-C:45,that: RSA III violatesappeal, respondent arguesOn the

itDue Clauses of the State and Federal Constitutions becausethe Process
currentlythe of who are notinvoluntary personsadmissionpermits
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(2) thedangerous; probate court was from aprohibited granting renewal
of the conditionalrespondent’s discharge previousbecause his involuntary

(3)prior date;admission order had toexpired hearing probatethe the
court not Drukteinis,erred in the Dr. Albertexcluding testimony of the
court-appointed psychiatrist, respondentbecause the did not have the
effective assistance of before duringcounsel and the court-ordered

(4)evaluation;psychiatric petitionthe specificwas not toenough satisfy
1(b) (2005)135-0:36,RSA or due process because the numerous

allegations dating years giveback several failed to notice of what the
(5)petitioner merits;intended to at the on the andprove hearing the

dangerousness.evidence was insufficient to establish current
135-C:45,The thatrespondent first contends RSA III violates the State

and Federal Due Clauses itProcess because allows the involuntary
CONST,personsadmission of who not currently dangerous.are See N.H.

CONST,15; (1)I, V,pt. art. U.S. amends. XIV. He thatargues: the
ofstatutory proof renewing dischargestandard for a conditional is lower

involuntary admission,than that obtainingfor an initial and does not
(2)require findinga of current anddangerousness; findingthat a of

current is neverthelessdangerousness constitutionally required.
theRegarding first the State thatpoint, disputes the renewal of a

dischargeconditional a lower of therequires proofstandard than initial
believe, however,involuntary admission. We that respondent’sthe
theargument actually relates to elements that must be established for

renewal discharge,of a conditional rather than the degree certaintyof in
Thus, unclear,the result. while the State found the respondent’s claim and

focuses brief upon procedural process,its own due interpretwe the
respondent’s claim a due processas substantive challenge. Accordingly, we
first examine the for anrespective requirements initial involuntary
admission and a renewal of discharge.a conditional

involuntaryThe standard for setadmission is forth in RSA 135-C:34
(2005):

court,The bystandard to be used a orphysician, psychiatrist
in adetermining personwhether be toshould admitted a
receiving facility for treatment on an involuntary basis beshall

the personwhether is in such mental condition as a result of
mental illness as to create a potentially serious likelihood of
danger to himself or to others.

1(b) (2005)addition,In 135-C:36,RSA states that the forpetition an
admissioninvoluntary specificshall include acts or that the“[t]he actions

petitioner alleges Thus,satisfy RSA 135-C:34.” although “commitment will
not be ordered without of orproof specific acts actions demonstrating
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(1989),Fasi, Cass, 478, 484 “acts132 N.H.reIndangerousness/’ a/k/a
the of the... are not focusthe mental conditiondemonstratewhich

on issue ofbearing dangerousness.”evidence themerelybut areinquiry,
law).(1980) (decidedField, 206, priorunder “[T]heIn re 120 N.H. 209

mental condition of the petitionee,on the presentitself focusesproceeding
acts.” Indangerousto commit futurepetitioneethe of thepropensityand

Fasi, 132N.H. at 483.re
acta time limit on the specifichave imposed particularWe never

sufficiently recent willRather, have that “what iswe saidrequirement.
act,of the of thehistorythe and theon nature circumstancesdepend

force of the other evidence adducedprobativein and thequestionperson
omitted).(quotationsat 485dangerous propensity.”to Id.prove

(2005).fordischarge in RSA 135-C:45providedConditional is
II inprovides, part:Section

dischargeof conditional shall bepurposesAdmission for
from his mentalpersonwhen the has recoveredappropriate

requiresto an extent that he no longer inpatientillness such
medical,regimen psychiatric,of orprescribedtreatment but a

tonecessary preventcare or treatment is thepsychological
therecurrence the circumstances which led to person’sof

dangerous condition.

255, (2006),N.H. 260 thatrecently of B.T.,noted in In the Matter 153We
an orderplain requiresof this statute that of admissionlanguage“[t]he

Thus, statutoryfor thedischarge.an allowance conditionalprecede
creates for an for the oftwo-stepscheme a admissionprocess purposes

reason,For the in RSA 135-­discharge.” providedconditional this standard
also be met. Id.involuntaryC:34 for an admission must

135-C:45,todischargeA be renewed RSAmay pursuantconditional
court a ormay involuntary receiving facility,III. The “order admission to

order,an for the of the topurpose permitting respondentrenew such
dischargeremain on conditional if treatment is tonecessary preventsuch

recurrence the which to person’s dangerousthe of circumstances led the
refer the“dangerouscondition.” Id. We condition” to back tointerpret

of mental condition as a of mentallanguage RSA 135-C:34: “such result
dangeras to of orpotentiallyillness create a serious likelihood to himself

135-C:45, inThus, read RSA III of RSAlightto others.” RSA 135-C:34. we
dischargeto inproof respondent135-C:34 that a a conditionalrequire

condition, a mentalrenewal is in such as result ofproceeding currently
medical,illness, regimenthat “a of orprescribed psychiatric, psychological

135-C:45, II,prevent,”or to RSA “anecessarycare treatment is
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potentially danger others,”serious likelihood of to himself or to RSA 135-
C:34.

We have not yet had occasion to address whether the specific act
1(b)135-C:36,of RSArequirement to aapplies petition to renew a

135-C:45,conditional under RSAdischarge law,III. Regarding prior
however, Hudson,we noted in (1979),State v. 119 N.H. 963 that the

1986)act ofspecific requirement RSA 135-B:28 (repealed “relates to the
original only.commitment Renewal orders need not based specificbe on
acts, because maycommitment be based on a ofpattern prior action and
testimony relating to the whether orquestion anynot cure for the
defendant’s condition has been effected.” Id. at 967.

We reach the same conclusion here. In authorizing involuntary
135-C:45, I,admissions under RSA the legislature clearly intended that

the person See,admitted receive treatment for his mental illness. e.g.,RSA
135-C:40,II (requiring court-appointed psychiatrist to determine whether
involuntary necessaryadmission is for treatment of the Inperson).
addition, the legislature thatcontemplated inpatient admission theprovide

ofdegree security 135-C:40, (2005).needed for the person. See RSA IV
Thus, the legislature was presumably aware that there should be few
specific dangerous acts committed during the time a person is
involuntarily admitted to a receiving facility, due to restrictions on the

activities,person’s treatment,successful or both.
A onperson dischargeconditional should be likelyeven less to commit a

act,dangerous as long compliesas he with the prescribed treatment
regimen. 135-C:45, II,Under the standard of RSA a onperson conditional
discharge should have “recovered from his mental illness to such an extent
that he no longer requires inpatient words,treatment.” In other because a

onperson conditional nodischarge longer the securerequires custodial
function of an inpatient he isfacility, presumably less likely to commit a
dangerous act while he is in compliance.

framework,Given this statutory we legislaturebelieve the could not
have intended to impose upon petitionera seeking to renew the conditional
discharge of another the task of andalleging proving an additional recent

act,dangerous as it would defeat the evident purpose of the statute. See
Weare, (2006)Weare Land Use 510,Assoc. v. Town 153 N.H. 511-12of

(legislature will not be topresumed enact legislation “nullifying, to an
extent,appreciable statute”);the of thepurpose In re Guardianshipcf. of

E.L., 292, (2006)154 N.H. 301 (requiring guardian to prove continued
incapacity acts,of ward solely upon occurrences or statements within six

result).months of termination motion would Thus,lead to absurd we hold
that there is no “specificadditional act requirement” for the renewal of an
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acontinuingof conditionalfor theinvoluntary purposeadmission
III,135-C:4o, or, to use the terms respondentRSAdischarge under

of “currentrequire proofthe statute does notemploys argument,in his
dangerousin the a act.dangerousness” sense of recent

statute, respondent’stheHaving the we now addressinterpreted
his claims underprocess.it violates due We first addressargument that

Constitution, Seeguidance only.State cite federal foropinionsour and
(1983).Ball, 226, 231-33v. 124N.H.State

liberty atsignificantThe that “there are interestsassertsrespondent
a on conditionalpersonstake.” In he contends that becauseparticular,

commitment,revoked, ofhis kinddischarge discharge “[t]hiscan have
setting,in to a unrestricted carries withthough relativelythe first instance

judicial action.”very dangerit a of without furtherreal institutionalization
(2005) (Revocation Discharge). Given theSee RSA 135-C:51 of Conditional

asserted, assume, thatdeciding,will without a strictliberty interests we
867, (Minn.)Linehan, 872See In re 594 N.W.2dscrutiny applies.standard

lawdeterminingstandard for whether civil commitment(noting that
denied, U.S.scrutiny),substantive due is strict cert. 528processviolates

(1999).1049
ascrutiny test, infringementUnder state a statute’s uponour strict

muster if it toright “necessarywill constitutional ispassfundamental
“neither norundulyachieve a State interest” is restrictivecompelling and

177,138of Seabrook,Police Assoc. v. Town N.H.unreasonable.” Seabrook
(1993). of ishave that the latter our state test “similarprong179 We noted

“narrowly requirement.”to the Id.federal tailored’

we examine the The UnitedAccordingly, first State’s interest. States
Supreme followingCourt has the interests in civilrecognized state
commitment:

has a underlegitimate patriaeThe state interest its parens
in its who arepowers care to citizens unable because ofproviding

themselves;to care for the state alsoemotional disorders has
communityunder its the fromauthority police power protectto

the of some are ill.dangerous mentallytendencies who

(1979).Texas, 418,Addington 441 U.S. 426 We have noted similar statev.
administeringinterests in the related ofclosely compulsorysituation

medical or to admitted on anpsychiatric persons involuntarilytreatment
554, (1983).Justices, 123 560-61basis. See the N.H.emergency Opinion of

concluding compelling.We have little trouble that these interests are Cf.
Linehan, in examining providingIn re 594 at 872 law(concluding,N.W.2d

“[sjtates afor civil of that havesexually dangerous persons,commitment
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interest incompelling both theprotecting public from ... violence and
ill”).therehabilitating mentally

We now examine whether the statutory restriction is tonecessary
achieve the State’s interestcompelling and “neither unduly restrictive nor

Assoc.,unreasonable.” Seabrook Police 138 N.H. at 179. Looking to federal
law for guidance, we note that the United States Supreme Court has
“sustained civil commitment statutes when they have coupled proof of
dangerousness with the proof factor,of some additional such as ‘mental
illness’ or ‘mental abnormality.’” Hendricks,Kansas v. 346,521 U.S. 358
(1997). Although the Court’s discussion was not couched in the federal
strict termsscrutiny of narrow tailoring, we believe analysisits can be so
applied. id. (explaining that “[t]hese added statutory requirementsCf
serve to limit involuntary civil confinement to those who suffer from a
volitional impairment rendering control”).them dangerous beyond their

The respondent does not quarrel in general with an analysis using
findings of mental illness and dangerousness to confine involuntary
admissions to constitutional Rather,limits. his constitutional challenge
focuses upon the more specific ofmeaning dangerousness. He contends
that before persona may “subject[ed]be to all of the deprivations of
involuntary hospitalization,” a “judicial offinding current dangerousness”
is “constitutionally required.” He further asserts:

Involuntary commitmeiit cannot permittedbe based on a finding
of dangerousness at some time in the past or on a concern that
the person will future,become indangerous the for “keeping [an

against his inindividual] will a mental institution is improper
absent a determination in civil commitment proceedings of
current mental illness and dangerousness.”

(Quoting Louisiana, (1992)Foucha v. 71,504 U.S. 78 (emphasis added by
respondent)).

The respondent’s reliance upon Foucha is misplaced. Foucha challenged
a Louisiana commitment scheme in which a criminal defendant found not
guilty by reason of insanity would be committed to a psychiatric hospital
“unless he thatproves he is not dangerous[,]... whether or not he is then

Foucha,insane.” 504 U.S. at 73. The question in Foucha was whether the
could,defendant consistently constitution,with the be confined in a

psychiatric hospital where to“according the testimony given at the
hearing court,in the trial Foucha not[wa]s fromsuffering a mental
disease or Thus,illness.” Id. at 79. the issue in Foucha was not whether
the defendant was currently dangerous, but whether he was currently
mentally ill.
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to Hendricks for we conclude that dueLooking guidance, process
under our State Constitution is of conditionalbynot violated the renewal a

a indischarge upon finding dangerousness past findingbased of the and a
illness,that the because of mental a seriousperson, poses potentially

Hendricks,likelihood of in the future. In the United Statesdanger
Court several constitutionalSupreme upheld, against challengesfederal

due the Violentincluding process, Sexuallysubstantive Kansas Predator
Act, Hendricks, 350-51,a civil statute.commitment 521 U.S. at 356. The

a“requires proofHendricks Court noted that the statute of more than
violence; rather,mere to it evidencepredisposition requires pastof

sexually violent and a condition that creates apresentbehavior mental
likelihood of such conduct in the if the is notperson incapacitated.”future

added). 135-C:45,Id. at 357 RSA III(emphasis “requires proof ofalso
Hendricks,more than a mere violence.”predisposition to 521 U.S. 357.at

admitted,Having previously involuntarilybeen in arespondentthe
conditional discharge renewal will have had aproceeding past dangerous
act or acts proved against him. id. Violent at(Sexually Predator ActCf.
issue required pastevidence of violentsexually behavior where

proceedings“[c]ommitment can be only personinitiated when a ‘has been
”).convicted chargedof or with a sexually violent offense.’

The Hendricks Court also noted that the Kansas statute met the
constitutional requirement of coupling proof dangerousnessof with proof
of an additional factor such as mental requiresillness: “It a offinding

dangerousness,future and then links that finding to the existence of a
‘mental orabnormality’ ‘personality difficult,disorder’ that makes it if not
impossible, for the person to control his dangerous behavior.” Id. at 358.

135-C:45,We have interpreted RSA III to proof that arequire respondent
in a conditional discharge renewal isproceeding currently in such
condition, illness,as a result of mental that “a prescribed regimen of
medical, psychiatric, or psychological care or treatment is tonecessary

135-C:45, II,prevent,” RSA “a potentially serious dangerlikelihood of to
others,”himself or to RSA 135-C:34. We conclude that this standard

appropriately links a offinding dangerousnessfuture to the existence of a
that, treatment,mental illness without the prescribed would make it

ifdifficult not forimpossible personthe to control his or her behavior. We
135-C:45,therefore conclude that RSA Ill’s uponrestrictions fundamental

liberty are no “greater than tonecessary effectuate the legitimate[State’s]
objective[s],” Assoc., omitted),Seabrook Police N.H.138 at 179 (quotations
and that the statute therefore satisfies substantive due process standards
under our State Constitution.
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theat least as much asprovides protectionThe State Constitution
Hendricks,circumstances. See 521 U.S.Federal Constitution under these

we reach the same result under the FederalAccordingly,at 357-58.
Constitution as do under the State Constitution.we

probatenext that the court could not renew hisrespondent arguesThe
orderprevious involuntarybecause his admissiondischargeconditional

135-C:45,III provides:had to the date. RSAexpired prior hearing

timedischargeIf the is on a conditional at the ofrespondent
ainvoluntarythe court order admission tohearing, maythe

order,or renew such an for the ofreceiving facility, purpose
ifdischargeto remain on conditionalrespondentthepermitting

to the recurrence of thenecessary preventsuch treatment is
dangerouswhich led to the condition.person’scircumstances

admission, therefore conditionalinvoluntaryThe and hisrespondent’s
6, The to renew wasexpire May petitionwas set to on 2005.discharge,

4,18, 2005, May priorthe court scheduled a forApril hearingfiled on and
Therespondent’s discharge.to the of the conditionalexpiration

reschedule,to that hisexplaining appointedfiled a motionrespondent
he retained new counsel whocounsel had been ineffective and that had

He that thehearing. requestedadditional time to for therequired prepare
9, heldactuallyrescheduled to 2005. The was onhearing May hearingbe

24.May
The that because the to renew was filedrespondent argues petition

admission,involuntarythe initial of thatprior expiration periodto the of
was extended to RSAperiod involuntary “arguably” pursuantof admission

135-C:39, (2005),II which provides:

a courtinvoluntary by probateA of admission orderedperiod
may subparagraphto RSA 135-C:45 be continued underpursuant

(c),I a a on theprovided petition requesting judicial hearingthat
admission has been filed withsubsequent involuntaryissue of a

the court within the initial ofappropriate probate period
filing periodthe of the theinvoluntary Upon petition,admission.

involuntary mayof admission be extended until the issuance of
135-C:45;pursuantthe order of the court to RSAprobate

upon petitionthat the court shall act the withinprovided probate
days filing.30 of its

however,contends, that under this theprovision,The furtherrespondent
the order for admission onthirty-day involuntary expiredextension on

24, 2005,18,2005, and, therefore,May Maythe order “was not in effect on
Heday petition.”the of the on the concludes:hearing
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135-C:39, II, the order ofpreviousof RSAoperationBy
the time theexpired by probateadmission hadinvoluntary period

not,the Court could byon the Becausepetition.court acted
135-C:45, III, previousextend orderrespondent’sRSAvirtue of
admission, extension is voidgrantingits order thatinvoluntaryof

for lack ofjurisdiction.

anddisagree respondent’s interpretation applicationwe with theBecause
135-C:39,II, rejectwe his argument.of RSA

135-C:39,whether RSA II’s instruction thatWe must first determine
or See In rethirty days mandatory directory. Robynthe court act within is

(1983).W., 377,124 N.H. 379 Our task is to “determine the intent of the
in the Id. We thelegislature enacting by examiningstatute.” start

itself, to the words used theirlanguage ascribing plainof the statute and
ordinary meaning. See id.

“The rule is thatgeneral statutoryof construction the word ‘shall’ is a
Thus,command which enforcement.” Id. werequires mandatory consider

mandatory.the time limitation to be See id. at 380. Thisthirty-day does
however,the inquiry,not end for “we must next determine the appropriate

135-C:39,mode of enforcement the mandate.” Id. RSA IIof does not
a for the court’s to act withinprovide remedy thirty daysfailure of the

of the thefiling petition. Accordingly, statutory goalswe look to to
terminating perioddetermine whether the extension of the of involuntary

admission is the mode of the statute’sappropriate enforcing mandate. See
548, (1994);Smith v. N.H. Bd. 138N.H. 551 see InPsychologists, also reof

W., 124Robyn N.H. at 381.

The of RSA 135-C is “to enablepurpose chapter departmentthe of
health and human to:”services

(a) Establish, maintain, and coordinate a comprehensive,
effective, systemand efficient of services for with mentalpersons
illness.

(b) occurrence, mental,severityReduce the and duration of
emotional, and behavioral disabilities.

(c) Prevent ill frommentally persons harming themselves or
others.

(2005).135-C:1,1 Thus,RSA RSA 135-C is aimed atchapter treatingboth
and ill andprotecting mentally persons protectingat the frompublic

illmentally persons dangerous.who are

:39,To RSA 135-C II that theinterpret periodso extension of the of
involuntary admission terminates at the end of thirty-day period,the
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periodthat court’s failure to act within thatnotwithstanding probatethe
(such here, respondentwhere the moved for afor cause asgoodwas

continuance), chapterboth of RSA 135-C:purposeswould thwart
and of the Such anrespondent protection public.of thetreatment

without needed or cause thepersoncould aleave treatmentinterpretation
into the Theperson general population. legislaturedangerousaofrelease

Assoc.,result. See Weare Land Use 153have intended such anotcould
(Ct.Williams, 1,511; App.v. 92 Cal. 2d 12Rptr.see also PeopleN.H. at

1999) commencing involuntaryof deadline for(concluding that violation
suchjurisdictiondid not the trial court of wheredeprivecommitment trial

“would, effect, terminate disorderedautomatically mentally[ainresult
treatment, need,of and his orregardless requireinvoluntaryoffender’s]

others,”release, to a resultdangertheregardless potentialher of
Prisoners[Mentallythe of the Disorderedpurposewith“inconsistent

Act]”).
Robynstated in In re W.:As we

interests be andmay promotedfind that the variousWe
statutorythe mandate as one directedonly by treatingreconciled

in role. RSA 490:4. We will enforcesupervisoryto this court its
by entertaining complaintsthis statutethe time limitation under

by by petitionwhether raised ordilatory judge, appealaagainst
isjurisdiction, non-complianceto unless deoriginalouraddressed

minimis.

W., 124In re N.H. at 381.Robyn

135-C:39, II, the extension of theinterpreted,as hereUnder RSA
admission, discharge,and thus his conditional didrespondent’s involuntary

Thus, theperiod.at the end of theautomatically thirty-daynot terminate
the hearing”at the time ofdischargewas still “on a conditionalrespondent

24, 135-C:45, rejectIII. we theAccordingly,2005. RSAMayon
lacked to renewjurisdictionthe courtrespondent’s argument probatethat

discharge.his conditional
that he was the effectiveThe next contends because withoutrespondent

psychiatricand the court-orderedduringof beforeassistance counsel
Dr.evaluation, testimonyhave excluded the ofthe court shouldprobate

the trial court’s decision on the exclusion ofWe reviewDrukteinis.
McDill v.an exercise of discretion. Seefor unsustainabletestimony

Lambert,635, (2000); 147 N.H.144 N.H. 640 State v.Corp.,Environamics
standard).(2001) exercise of discretion295, 296 unsustainable(explaining

counsel, bywho had beenprior appointedasserts that hisrespondentThe
court, requesthim for the and failed to athe failed to evaluationprepare
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for at thepreparationrecord of the evaluation for later cross-examination
citation,on He then thathearing argues, legal “[t]hethe withoutmerits.

proper remedy providefor counsel’s failure to with effectiverespondent
representation was to strike the evaluation which was conducted without
counsel’s assistance.”

(2005),Pursuant to RSA 135-C:22 of a client or aright person“[t]he
to be admitted to a or to tosought program facility legal priorcounsel and

during any judicial hearing conducted under this shall be absolutechapter
and unconditional.” We have never discussed a torightwhether the
effective assistance of in the involuntarycounsel exists context of
commitments, or what the for ineffectiveremedy mightassistance be. Cf.

Field,In re 120N.H. at 210 in(observing, holding person soughtthat to be
admittedinvoluntarily righthad no Sixth Amendment to ofpresence

examination,counsel at that “examinee was not foreclosedpsychiatric
counsel”). however,from Assuming,effective assistance of without

deciding, that the criminal “Aapply:standard would successful claim of
ineffective assistance of counsel must demonstrate that counsel’s
representation was deficientconstitutionally actually prejudicedand the
outcome of the case. The level of prejudiceactual must be such that there

ais reasonable that the ofprobability proceedingresult the would have
Walton, (2001)been 316,different.” State v. 146 (quotations,N.H. 318

omitted).citation ellipsesand
The respondent first contends “no showingthat of actual prejudice

when, case,should be required as in this there has been a lack ofcomplete
representation provided at a critical of thephase proceedings.” The
respondent authoritycites no for a ofpresumption prejudice from a lack of

fact,Inrepresentation. the in theanalysis proceeds opposite direction: “If
the is[respondent] unable to demonstrate ... prejudice, we need not even
decide whether performance Thus,counsel’s was deficient.” Id. we now
consider whether the respondent demonstrated prejudice.

He argues that the assistance of counsel to theprior “mayevaluation
have been significant, for it appears respondent was poorly prepared to
provide relevant information” and information“[o]ther available to the
examiner was either of doubtful reliability or not Inthoroughly examined.”

out,particular, the Dr.respondent points Drukteinis took information
from petition,the which petitioner,the when cross-examined at the
hearing, admitted contained portions that could be misleading.

The hasrespondent failed to demonstrate “a probabilityreasonable
that the result of the proceeding different,”would have been id. at 318
(quotation omitted),and ellipsis had his prior counsel him for theprepared
evaluation. Even if the respondent was provideunable to Dr. Drukteinis
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on appealhas not demonstratedrespondentthehistory,a detailedwith
that mightDr. Drukteinisbyfact not knownany specificexistedthat there

Dr.Moreover, even if some informationopinion.hischangedhave
replacementmisleading,fill in wasgapshave used tomayDrukteinis

■his cross-duringmisleading representationsout thecounsel pointed
topriorDrukteinis observedwhich Dr.petitioner,of theexamination

Thus, probate implicitthe court’swe affirmtestimony.his owngiving
claim fails and welegal assistanceineffectiverespondent’sthat thefinding
is an appropriatethe exclusion of evidencewhetherneed not consider

find that the trial courtcannotAccordingly,in cases. weremedy such
Dr.admittinginexercise of discretionan unsustainablecommitted

testimony.Drukteinis’
enoughnot tospecificthe wasargues petitionnext thatrespondentThe

at the on thehearingintended to provethe petitionernotice of whatgive
1(b)135-C:36, and the Federal andmerits, therefore violated RSAand

included more thantheNoting petitionClauses. thatState Due Process
and a dozento November 2000going backallegationsdatedtwenty-five

behavior, argues:the respondentallegations dangerousundated of

ofspan years theytheallegations,the number ofDue to
information about theircovered, include sufficientthe failure to

nature, and the failure of thecontext, misleadingand theirdates
them,of themajorityto theattempt proveto evenpetitioner

of duerequirements processthe basicsatisfyfailed topetition
135-C:36,1(b)....and of RSA

an135-C:36,1(b) the forrequires petitionRSApreviously,notedAs
acts or actions that theinclude specific“[t]headmission toinvoluntary

RSAwe have held thatRSA 135-C:34.”Becausesatisfypetitioner alleges
“specificor of a recent135-C:45, allegation prooftherequireIII does not
specificthe ofdischarge, allegationsa conditionalthe renewal ofact” for

inconsequential.in the arepetitionacts
his conditionalrenewingthat the orderarguestheFinally, respondent

“Wedangerousness.ofsufficient evidencesupported bywas notdischarge
couldunless no rational fact-finderrulingcourt’sprobatewill theuphold

In Sandraconvincing evidence.” reclear andfindings byhave made the
(2004).H., 634,150N.H. 640

becausethat the evidence was insufficientfirstrespondent arguesThe
ofspecific dangerousabout actsevidence was introduced“no substantive

135-C:45, III does nothowever, that RSAwe held aboveAgain,behavior.”
Thus, reject argument.we thisact.specific dangerousof arequire proof

noncompliancethe evidence of hisnext contends thatThe respondent
currentinsufficient to establishwas alsohis medicationstakingwith
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He that “there was no actual ofdangerousness. testimonyasserts
and that the instead to thenoncompliance” petitioner sought rely upon

Nevertheless,and of heopinions non-testifyingstatements individuals.
Thus,challengedoes not on the introduction of this evidence. forappeal

instance, states,he “Herron was to apermitted testify, hearsayover
Carella,that on Herron’s discussion with Dr.objection, respondent’sbased

‘most recent position’ taking goingabout medication was he’s to‘[t]hat
tostop taking appeal ruling hearsayAs he fails the court’s on histhem.[’]”

objection, the statement remains admitted and evidence as tocompetent
the respondent’s regard takingintentions with to his medications.

record,reviewingAfter the we cannot conclude that “no rational fact-
finder findings by convincingcould have made the clear and evidence” to

the renewal of conditionalsupport discharge. Id. at 640. Dr. Drukteinis
testified that the has a “chronicrespondent psychotic disorder” and that

... has beenpsychosis accompanied by type“[h]is violent of behavior.” He
chronic,further testified that the“[b]ecause disorder that he has is if he

were to psychotic paranoid again,become and a very highthere’s
likelihood that it would sooner or later be accompanied by orthreatening

behavior, therefore,dangerous and in my he to haveopinion, needs
continued Dr.monitoring.” Although Drukteinis was not able to form an
opinion, based upon his own evaluation of the respondent, as to whether
the respondent medications,would discontinue taking he was emphatic

true,that if that present very situation,”would “a ominous and “then I
think we have to verybe concerned to not have some sort of conditional
discharge on him.” Dr.Finally, asked,Drukteinis was “[I]f [the
respondent] testified,were to have said ... as Mr. Herron to treatinghis

Carella,psychiatrist, Janet that he will absolutely stop taking his
medication, would deemyou that to be a danger today ...?” He

“Iresponded: would believe that that’s a very sign,serious and I think it
to apoint potentiallydoes serious danger.”likelihood of We find no error.

Affirmed.

Broderick, C.J., Dalianis, J.,and concurred.


