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(Nicholas Cort, attorneyassistantattorney generalA.Kelly Ayotte,
for the State.orally),on the brief andgeneral,

defender, Concord,Lothstein, of on theappellateassistantTheodore
orally,brief and for the defendant.

Interiors,Hicks, defendant, Reed J.R.S.J. The John Stewart d/b/a
(Nadeau,conviction, trial in Courtfollowing jury Superiorhis aappeals

IV(a)(l)638:4, I,J.), RSAissuingon a count of a bad check. Seefelony
(1996). and remand.We reverse

2001,the facts. In October thejury followingThe could have found
Building completedefendant hired to an extensiveAuger Company

house, for a total cost of around one million dollars. Therenovation of his
portionscalled for certain to be made as certain of thepaymentscontract

2002,In the defendant executed andjob were finished. November
the ofAuger, Auger Building Company,delivered to Ben owner two

$25,000 14,in amount of each. One check was dated Novemberchecks the
2002, 20,2002.and the other was dated November

hisimmediately, althoughdid not the checks that was notAuger deposit
Rather, he the defendant informed him atpractice.usual waited because

checks were delivered that there were insufficient funds in thethe time the
to cash them testified that the checks “or atright away. Augeraccount

said, know,youone of them was to us and it willgiven [the defendant]least
next week or like that.” He also testified that hegood somethingbe

defendant ten or twelve times the checks and wasregardingcontacted the
I’m for aby “they’ll good; waitingtold at least once the defendant that be

transfer.”
5,the checks on March 2003. The checks wereAuger finally deposited

returned, in account.as there were insufficient funds the defendant’s bank
that there were insufficient fundstestimonyThe at trial also demonstrated

the time the were written.in the account at checks
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to the He wrote the checks onfollowing:The defendant testified
country. Auger13 or 14 he was the He told thatleavingNovember because

whilemortgage gone throughthe “checks would be after a hadgood [he]
a ofattorney, powerto be He had hired an who heldgoing away.”was

theclosing, proceedsto him at the and the ofattorney, represent
theloan were to be into the account on which checksmortgage deposited

defendant, ofunderstandinghad written. to the the mutualAccordingbeen
assistant,call the defendant’s whoattorneyall involved was that the would

him he could the checks.”Augerwould then call to “let know when cash
away,The further testified that while he was he learned thatdefendant

return, thatthrough. Upon Augerhis had fallen his he informedfinancing
that like themortgagehe would for another “and would checksapply [he]

defendant,the saidthey good.” According Augerback because were no to
he applyhe the checks. The defendant testified that did forkeepwould

funding,other but was denied.
to the checkjury guilty respectThe returned a verdict of not with dated

20, to the check dated 14.guilty respectNovember but with November
The defendant that the trial court erred in toappeals, arguing responding
a and in his motion to dismiss for insufficientjury question denying
evidence.

defendant that the trial court misstated the inarguesThe first law
response juryto a “The to a is left to theresponse jury question. question

(2003)Poole, 299, 301discretion of the trial court.” State v. 150 N.H.sound
omitted). we review the the(quotation Accordingly, responsecourt’s under

of standard. See the trialunsustainable exercise discretion id. “We review
a in the context of the court’s entirejury inquiry chargecourt’s answer to

to whether the answer the on theaccurately conveysdetermine law
whether the as a whole the andquestion charge fairlyand covered issues

(1996) (citationFitanides, 352,law in the case.” State v. 141 N.H. 354
omitted).

juryThe trial court instructed the on the elements of the crime as
follows:

prove following beyondState must the a reasonable doubt.[T]he
one, a paymentNumber that the defendant issued check for the

two, themoney. payment byof that was refused theNumber
three,on which the check drawn. that thebank was Number

defendant knew or believed that the check not paid bywould be
four,the that the face the checkbank. Number amount of

$1,000.00. five,exceeded And that the defendantnumber acted
knowingly.
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deliberations, following questions:the asked thejuryofdaythe firstOn

+plaintiff legal+(1) between defendantagreementthe verbalis
binding

theof time? That moment(2) time”—what period“at thatClarify
check was written?

(3) criminal intentdefineplease

not relevant and thusthe first wasquestionthatThe court answered
and third thequestions,to the secondrespectnot answered. Withcould be

addition,instructions, in inbutoriginalto thejurycourt referred the
that,prove“The State must at thestated:question,to the secondresponse

check, or that the checkthe he knew believedtime the defendant issued
funds tothe and that there were insufficientbynot be bankpaidwould

check.”cover the
further clarification:The forjury asked

believed ondefendant]mean that [theDoes this statement
bynot the bank.14th that the check would be paidNovember

refinance)after his(Eventually, possibly

-or-

not paid bybelieved that the check would bedefendant]That [the
the funds were not inthe on November 14th when he knewbank

the account.

gave followingThe trial court the answer:

nevernot have the burden to the defendantproveThe State does
the amount owed.payintended to

Rather, a reasonableprove beyondthe State has the burden to
check Mr.at the time the defendant issued the todoubt that

to coverdefendant knew there were insufficient fundsAuger, the
check, check.the and that the bank would not honor the

contends, it wasjury’s questions grapplingThe defendant “The revealed
matter”;with the heart of the “whethervery particularly, [the defendant’s]

daywere insufficient on the that heknowledge actuallythat the funds
goodhim of his faith belief thatguilty regardlesswrote the check made

through.”until the refinance wentAuger mortgagewould hold the check
in the to considerargues directing jury [his]He that “the trial court erred

agree.account balance on the date of the check.” Webelief as to his

The check statute inprovides, part:bad
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I. A is of a bad check if he issues orperson guilty issuing
the of and is refusedpasses payment money paymenta check for

drawee, inby except legal stop paymentthe cases where a order
the payment anyhas been issued or where drawee refuses for

thethrough person passedother reason no fault of who issued or
the check.

638:4,1. required “proveRSA The is to that the issuedprosecutor person
that theknowing believing paidor the check or check would not bepassed

IV(b).638:4, The ofby plain languagethe drawee.” RSA this subsection
to the of the checkeventuality beingfocuses on the defendant’s belief as

honored, theknowledgenot on the defendant’s of his account balance at
time of the check. We therefore conclude that ofwriting knowledge

legalinsufficient funds at the time of issue is neither a presumption, cf.
638:4,RSA II is to know check would not be if he(person presumed paid

issue),had no account with drawee at time of nor an element of the crime.
contraryThe State that this of RSA 638:4 runs toargues interpretation

holding disagree.our in Fitanides. We Fitanides involved a fromquestion
jury theya in a bad check case as to whether “could theconsider

defendant’s intent ever to of the the amount owed.”pay payee[the check]
Fitanides, 141N.H. at 354.

the in thejury negative, stating:We affirmed the trial court’s answer to

The mental state that the State is to isculpable required prove
the check“passed knowing believingthat defendant the or that

638:4,thepaid bythe check would not be drawee RSA[bank].”
IV(b). proveThe State need not that the defendant never
intended to the amount owed.pay

Id.

the goodFitanides clarifies that defendant’s intent ever to make on
check, pay underlying obligation,the or ever to the are not relevant issues

Rather, the knowledgeunder RSA 638:4. it is defendant’s or belief as to
the check will clear at the time it presented bywhether is to the bank the

that the mental state of the Apayee person mayconstitutes crime. know
likelyor believe that a check will not clear at the time it will presentedbe

by payee, yet everyto the bank the have intention of thepaying
if theunderlying obligation personwhen or has the means to do so. Under

638:4,RSA that has committed the crime ofperson issuing a bad check
goodhis intentions.despite

answer,theAccordingly, the first of trial court’s thatportion “[t]he
State does not have the burden to the defendantprove never intended to

owed,” correct,the amount was and our decisionpay today is not
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anhowever,The addedportion,secondwith Fitanides.inconsistent
exist, doing,in have misledmaydoes not and soto the crime thatelement

timeprove [he]that the State had to that “at theThe court statedjury.the
tofundsknew there were insufficientAuger, [he]the check to Mr.issued

above, an under RSAcheck.” that is not elementexplainedcover the As
of the correctfinal the answer referred toAlthough portion638:4. the

belief, wouldknowledge namelyor “that the bankof the defendant’sobject
thecheck,” erroneously informing juryconclude bynot honor the we that

on theof an insufficient account balanceknowledgethe defendant’sthat
crime,a element of thenecessarythe check issued was thedate was

thinking knowledgehave misled the into suchjurycourt’s answer could
to rea for the crime. State v.requirementsufficient meet the menswas Cf.

(1993)674, where(reversing136 N.H. 678 court’s reinstructionKing,
the onjury “improperly jury’sfocused attentionfollowing question

thethe a knife fromawayvictim had been stabbed with andwhether
assault”).haddefendant’s claim that there been no

ofknowledgeWe note of insufficient funds is evidencethat
VI(a)dishonored, 638:4,or a that a check will be RSAknowledge belief cf.

to of evidence account balance on date check was(relating admissibility of
issued), issued, negotiatedand as are often delivered and in a shortchecks

time, will of theknowledge compellingof such often be evidenceperiod
Thus, cases, find mens reamany jury maycriminal mens rea. in a that the

the of funds atsolely byelement is satisfied State’s evidence insufficient
this, however,In a therethe time the check was issued. case such as where

of not theagreement deposit immediately,was evidence an to checks
checks,negotiationof to to of theattempts financing priorevidence obtain

forand evidence that the checks were in fact held fourapproximately
months, the thestatus of the defendant’s account at time the checks were

relevant,be and a could themay jurywritten less rational have found that
proved. Accordingly,mens rea element was not we conclude that the

bydefendant was the trial court’s erroneous to theprejudiced response
Poole, (concluding,150 N.H. at 302 ofjury’s question. waybecauseCf.

case,State and tried was toprejudiced bydefendant defendant answer
question). The trial court therefore exercised itsjury unsustainably

Lambert,in jury’s question.discretion the See State v. 147 N.H.answering
(2001).295, 296

The defendant raises a of the evidence claim that wesufficiencyalso
claim,sufficiencymust address on “To succeed on a ofappeal. the evidence

that,the defendant show the evidence in mostviewing lightmust the
State,to the guiltfavorable no rational trier of fact could have found

Grimes, (2005).310,a State v. 152 N.H.beyond reasonable doubt.” 311
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The defendant thatargues the State failed to “aprove criminally
culpable claim, however,mens rea.” His of thesufficiency evidence hinges

hisupon interpretation of the statute. heSpecifically, contends that the
trial court should grantedhave his motion to dismiss for insufficient
evidence, which asserted:

law,a matter[A]s of when a knows at the timepayee of issuance
funds,that the cheek supported byis not sufficient payeeand the

holds the incheck accordance with the issuer’s instructions to
available,wait until notified that sufficient funds have become the

offense of issuing bad check is not committed.[a]

however,As the defendant acknowledges, the cases so holding are from
jurisdictions in which the check requiresbad statute an intent to defraud.
As the Supreme Court of California noted:

Statutes imposing penaltiescriminal on knowinglythose who
pass checks with insufficient funds on in ordeposit credit with
the bank on which arethey generaldrawn are of two types: those

do____which do not require an intent to defraud and those which
While disclosure of present insufficiency of generallyfunds is not
regarded as a defraud,defense to statutes not requiring intent to
such disclosure is a defense where fraud is an element.

(Cal.1150, 1151-52 1972) (citation omitted).People Poyet,v. 492 P.2d
In of statutorymatters interpretation, we are “the final arbiter of the

intent of the legislature as in theexpressed words of a statute considered
Leonard, 201, 203(2004) omitted).as a whole.” State v. 151 N.H. (quotation

“startingOur is thepoint language of the statute. We construe each
whole,statute as a and if the languagestatute’s is clear and unambiguous,

we do not look beyond the of thelanguage statute to discern legislative
omitted).intent.” Id. (quotation

Nowhere in the plain language of RSA 638:4 is there a requirement
of, to,or even a 638:4;reference an intent to defraud. See RSA accord

Kelm, (N.J.1261,State v. Div.)672 A.2d 1262-63 Ct.Super. App.
(construing similar statute to not anrequire defraud),intent to cert.

(N.J.denied, 1996).679 A.2d 655 The required mental state is clearly
to be “that theexpressed person issued or passed the check knowing or

believing that the check 638:4,would not be thepaid by drawee.” RSA
IV(b). on theKnowledge part payeeof the of an insufficiency of andfunds
an agreement to hold the check may weaken,be evidence tending to in the
evaluation of the satisfied,whether mens rea element is the importance of
evidence that the defendant knew of an ofinsufficiency funds at the time
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issued, negateas a matter of law tooperateit notthe was but doescheck
Thus, we the defendant’srejectof the crime.the rea elementmens

of the statute.reading
herein, the trial wasevidence atinterpretedthe asUnder statute

to theAccordingconviction.to the defendant’ssupportsufficient
evidence, told that at least one of theAugerdefendanttheundisputed

the on theAugerand held checksgood immediatelynot bechecks would
The indicated that the defendantthat information. evidence alsobasis of

hein the near future and thatgoodthe checks would beAugertold that
Nevertheless, to thecrucial evidence aswaiting for “a transfer.”was

he hadhonored was thatbelief that the checks would bedefendant’s
while hego throughand he it tomortgage expectedfor a loan thatapplied

he “it definite.”fact,In that was told waswas the defendant testifiedaway.
however, saynot told himthat the defendant “did whoargues,The State

definite]; any supportdocumentation toproducewas nor did heloan[the
A could have disbelieved the defendant’sjurythis rationalstatement.”

evidence,found, the knewother that defendanttestimony uponand based
not paid by14 check would be the drawee.or believed that the November
inThus, lightthe evidence the most favorablesay “viewingwe cannot that

State, guilt beyondhave found ato the no rational trier of fact could
Grimes, 152 N.H. at 311.reasonable doubt.”

Reversed and remanded.

Duggan Galway,Broderick, C.J., Dalianis, JJ.,and concurred.and
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