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2005-386No.

Appeal Hampshire Department Safetyof New of
(New Board)Hampshire EmployeePublic Labor Relations

8, 2006Argued: November
17, 2007Opinion AprilIssued:

Smith,A.Kelly Ayotte, attorney general J. senior(Nancy assistant
attorney general, on the brief orally),and for the petitioner.

(JamesP.C.,Donchess & Notinger, of Nashua W. Donchess on the brief
orally),and for the respondent.

Broderick, C.J. The thepetitioner, HampshireNew ofDepartment
Safety, (Division),Division of State Police a decision of the Newappeals

(Board)Hampshire EmployeePublic Labor Relations Board that the
(CBA)Division breached the 2001-2003 collective bargaining agreement

with the therespondent, HampshireNew Troopers Association
(Association), committingthus an practiceunfair labor in violation of RSA

(1999).273-A:5,1(h) We affirm.
The record supports following. Association, 1997,the The formed in is

the certified exclusive bargaining representative for personnelsworn
employed Division,by the to andup including gradethe of Thesergeant.
Division and the Association have been parties to collective bargaining
agreements, separate from those covering other state employees, for the
periods 1997-1999and 1999-2001.They CBA,are also parties to the latest
which became effective in 2001.

1, 2004,JulyOn the Division made a changeunilateral to annual andits
sick leave result,calculation Aspractices. a some employeesDivision
experienced a reduction in the number of daysleave availableannual/sick
from their accumulated leave totals. The Association complaintfiled a with
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273-A:5,under RSAlabor violationBoard, practicean unfairallegingthe
amount, accumulation and1(h). that thecontendedThe Association

theby partieshad todays agreedleave beenutilization of annual/sick
subjectwere not to suchthe most recent CBA andofduring negotiations

change.unilateral
order,the Board issued anevidentiary hearing,to anSubsequent

declaring that it had:

the in their andby parties [CBA]usedlanguageexamined the
or that the actionsambiguous parties’that it isdetermined

specifically expressedof a notacceptance practiceevidence their
pasthas determined that a bonain the CBA. The Board fide

practicethe and that thatpartiesbetweenpractice developed
Since we find theterm or condition of work.established a

the fortroopersa benefit toprovided [state]condition that has
the Divisionnegotiations,to faithmany subject goodto beyears

without firstunilaterallythemodify practicecould not
therefore find that thewith the Association. Wenegotiating

the Association andagreementbreached its withDivision
1,Julyon 2004practice beginningcommitted an laborimproper

and failure toquoto maintain the statusits failurethrough
to itspolicy priorto the leave deductionnegotiate a modification

perioda status betweenespecially during quoimplementation,
the parties....

annualFurther, the Division to restore accumulatedthe Board ordered
theby changemembers of the Association affectedand sick leave to those

cease and desist from future leave deductionsin calculation procedures,
as itquoand return to the statuschanged procedures,theuponbased

1, The Board denied the Division’s motion forJulyexisted before 2004.
this followed.rehearing; appeal

the Board erred as a matter of law becauseThe Division contends that
(2)(1) doctrine; itsthe status and exceededquoit: improperly applied

continue an erroneousthe Division toauthority by requiring
Further,the CBA. itinconsistent with the terms ofpracticeadministrative

and“manifestly unjustthat the Board’s decision iscontends
unreasonable,” that benefitspast practice provides unequalas it enforces a

unit.bargainingto members of the same

I

fact,Board, to its offindingsa decision of the we deferreviewingWhen
law, aside its decisionand, an of we will not setrulingabsent erroneous

a clear of theby preponderanceunless the demonstratesappealing party
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is unjust Appealevidence that the order or unreasonable. Nashuaof
(1997).Comm’n, 688, (2003); RSAPolice 149 N.H. 689 see also 541:13 Our

the this wedispute requires provisionsresolution of in case that interpret
CBA, used,by focusingof the and we the as itbegin upon language

Comm’n,reflects 149 690.parties’the intent. Nashua Police N.H. at

whole,is agreementThis intent determined from the taken as a
and terms to ofby construing according meaningits the common
their words and The of a collectivephrases. interpretation

agreement, whetherbargaining including provisiona or clause is
is aambiguous, ultimately question of law for court to decide.this

A clause is when theambiguous contracting parties reasonably
meaning.differ to itsas

omitted).Id. and citations(quotations

II

We first address the Division’s theargument that Board erred as a
matter appliedof law because it statusimproperly quothe doctrine in

that adetermining “past controlled overpractice explicitthe terms of the
CBA.” Specifically, the Division to the ofpoints presence “evergreen”an

theprovision and absence of a quostatus in the CBAprovision as
mandating a conclusion that application of the quostatus doctrine was

sense,in this case. Inimproper that limited we withagree the Division.
renewal,An orautomatic “evergreen,” clause to“purports continue the

terms of the contract indefinitely until the parties negotiate, and the
legislative body ratifies, a successor Appealcontract.” Alton Schoolof
Dist, (1995).303, 307140 N.H.

In the absence of binding clause,a automatic renewal a CBA
ends on its expires,termination date. Once a CBA while the
parties negotiatecontinue to a agreement,for successor their

toobligations governedone another are the doctrine ofby
maintaining the quo.status

CBA,Id. ofArticle 22.1 the as in fact,noted the Board’s offindings
provides that ...Agreement“[t]his shall remain in full force and effect

30,2003,through June or until such as Agreementtime a new executed.”is
Given the of validpresence this theevergreen provision, Board erred to
whatever extent it theapplied status doctrine.quo

however,Our notholding, order,does mandate a of thereversal Board’s
arguedas theby Division. When the Board bases its upondecision

mistaken we sustaingrounds, will it if there are groundsvalid alternative
to Seesupport Appeal City 768,it. 141of Educ.,Nashua Bd. N.H. 772of of
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inthe of the(1997). partiesin this case are intentThe issuesparamount
CBA, unilateraland whether the Division’sthe terms of theagreeing to

findcontrary intent. If weresults to thatinchange practices precipitated
that Divisiontrue, the Board’s decision themaywe affirmthe latter to be

Here, inpractice.an unfairCBA and committed laborbreached the
byanDivision unfair labor practiceto that the committedfindingaddition

languagedetermined that theto the status the boardfailing quo,maintain
aThe of whetherambiguous. questionin the CBA wasbyused the parties
isagreement ambiguousisbargainingof a collectiveor clauseprovision

HawkeyeDaniel v.law this court to decide. Seeone of for Duke/Fluor
(we(2004) of581, review trial court’s interpretationFunding, 150N.H. 582

novo). this to thewe need not remand caseConsequently,contract de
this issue.on sameBoard for further deliberation

Ill

to thein the withlanguage regardnext whether the CBAWe address
twoleave Theambiguous.and sick isdeductingmanner of annual

X Leave” and “Articleissue are “Article Annualof the CBA atprovisions
read, part:pertinentThe inprovisionsXI Sick Leave.”

payto annual leave with fullwill be entitledEmployees10.1.
Each entitlementemployee’sformula below.givenbased on the

ofcompletedof month service.at the end eachcomputedshall be
more than theshall cumulative for notAnnual leave be

lapse.notdays and shallprescribed

Continuous Accrued/
MonthWorkedYears Years/Max.

1 12day0 thru 1
1 days2 Vithru 5 15/32
1 Vzdays6 thru 10 18/38
1 % days11 15thru 21/44
2 days15plus 24/50

== hours; days 12 hours1 10 1 VzdaysVi
== hours; 2 hoursdays14 16days1SA

in the unit will be entitledemployees bargaining11.1. Full-time
givenin with the formulato sick leave accordanceaccrue
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below____ at thecomputedSick leave shall be end of each
completed month of Sick leave shall be cumulative for notservice.

lapse.more than the and shall notprescribed days

Continuous Accrued/
MonthYears Worked Years/Max.

0 1 daysthru 8 Vi 15/90
9 thru 15 1 Vidays 15/105
16 1plus daysVi 15/120

=1 daysVi 10hours

utilization,11.1.1. For of sick leave bepurpose shall converted to
hours.

CBA,theFor Division’s employees bycovered the their work patterns
themdivide into groups.two distinct The first isgroup comprised mainly

of detective troopers and administrative Thepersonnel. worksgroup
shiftseight-hour days, off,for five followed by daystwo with four
over arepetitions twenty-eight day cycle. The second isgroup comprised

mainly of “road who worktroopers,” eight and one-half hour or nine-hour
for days, byshifts six off,followed three days with threeapproximately

over arepetitions twenty-eight day cycle. Both aregroups scheduled to
160work hours over the course of the twenty-eightstandard day cycle. In

calculating employeewhether an had requiredaccrued the 160hours over
twenty-eightthe forday cycle pay the Divisionpurposes, credited all

troopers with the actual number of work in theirhours scheduled shifts.
1, 2004,before andBoth after July leave was inaccumulatedannual/sick

eight-hour blocks.
1, 2004,Prior to July the Division full daydeducted a of aleave from

trooper’s accumulated totalleave at a rate of hours foreight each ofday
taken,annual or sick regardlessleave of thewhether aemployee worked

one-half,of eight, hours,shift andeight or nine or longer. JulyBeginning
2004,1, however, the Division deducted the actual number of hours in a

from thatparticular trooper’s shift accumulatedtrooper’s leave totals for
ofdayeach annual or leave 1, 2004,sick taken. For as ofexample, July if a

road trooper worked nine-hour shifts at the of takingtime an annual leave
the Division nineday, deducted hours of leave fromannual the trooper’s

accumulated annual leave total.



206

in1,the 2004 the of leaveJuly changeAs a result of calculation
utilization, todaysnumber of leave availableexpectedthe annual/sick

In thefrom their accumulated leave totals was reduced.trooperssome
was at a fromof road this least reductionexperienced troopers,case

days days per year.leave to twelveapproximatelyfifteen of annual/sick
of “clear andits contention that the terms the CBA aresupportIn of

defines ofthe Division states that “Article-10.1 the accrualunambiguous,”
indaysdefines thedays, specificallyin terms but thenannual leave of

the CBAagreeof the Division would thatPresumably,terms hours.”
A, a roadTrooperthe annual leave-accrual scenario:provides followingfor

service, nine-hour for sixfive of works shiftsyearswith continuoustrooper
B, adays Trooper trooperand has off detectivethen three work.days,

service, days,shifts fiveeight-hourfive of continuous works foryearswith
twenty-work 160hoursdays troopers perthen two off work. Bothand has

10.1, leavedaysArticle both earn VAeight day troopersPursuant tocycle.
=the “1 hours”year. Using daysfifteen !4 10days permonth andper

10.1, leavefrom Article the fifteen earned annualdaysconversion factor
is 120equalfor both to hours.troopers

scenario, ofthe actual numberdeductingWith to the previousreference
that earned leave totaltrooper’shours in a shift fromparticular trooper’s

todisparate results. Pursuantproducesfor each of annual leave takenday
1, directive, A’s 120 hours of annual leaveJuly Trooperthe Division’s 2004

Troopera rate hours leave 120 hoursper day;deducted at of nine B’sare
therate leave Fromeight per day. perspectiveare deducted at a of hours

utilization, A has earned and has available approximatelyof Trooperleave
leave, hasTrooperof but B has earned and“days”thirteen and one-third

“days” of leave. scenario and its attendant numbersavailable fifteen This
=“1 10thatincongruous daysto with Article 10.1’sdefinition lAappear be

= hours), if the(or, 8 as it is unclearday especiallyhours” 1consequently,
accrual, utilization,to leave or both.applies onlydefinitional leavephrase
the Division’s contention at oraldirectlyThe scenario contradicts

andthe CBA that time is calculated “hour for hour”argument that is clear
fifteen-be with Article 10.1’s for aappears incongruous provisionalso to

ofapparent lightThe is inday particularlyearned annual leave total. latter
and “entitlement” (“EmployeesArticle 10.1’s use of the terms “entitled”

given... on the formula Eachwill be entitled to annual leave based below.
completedbe at the end of eachemployee’s computedentitlement shall

service.”). ameaning giveof common of “entitled” includes “tomonth The
(one): : furnishsomething properor title to for withright legal qualify

NEWseeking claiming something.”or WEBSTER’S THIRDgrounds for
Dictionary 2002).758 The common(unabridgedInternational ed.

includes to benefits ...: allowancemeaning rightof “entitlement” “the an
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Id.; (8th... due to someone.” see also BLACK’S LAW DICTIONARY 573 ed.
1999) (“An benefit,...absolute to a ...right granted immediately upon
meeting a requirement”). Article 10.1’s for anprovision entitlement to
fifteen of“days” annual leave ifappears meaningless the utilization rate
renders that leave to be something less.

While the terms of Article 10.1 may be clear in indicating that all
earntroopers rate,leave at the same those same terms fail to detail

aunambiguously different utilization rate for different troopers, as
implemented by the Division. Article 11.1.1 does provide slightly more

(“Fordetail regarding the utilization of utilization,sick leave purpose of
hours.”)sick leave shall be converted to however,Even that provision,

does not unambiguously detail an agreed upon rate of utilization. Although
the parties agree that fifteen ofdays earned sick leave is toconverted 120
hours for all troopers, the CBA does not detailunambiguously whether
those hours are to hour,”be utilized as “sick leave hour for “eightwork or

=(ashours per ‘day’” implied by the “1 daysVi 10 hours” definition of
11.1).Article

leave,With toregard the utilization of the ambiguous nature of Article
10.1is further highlighted when juxtaposed with Article 11.1.1.Prior to the
1997-1999 collective bargaining agreement, Article 10.1.2 provided:had
“Accounting: utilization,For purposes of leave time shall be converted to
hours”). This provision was deleted with the adoption of the 1997-1999
collective bargaining agreement. The supposed consequent silence of
Article 10.1 with toregard the rate of leave “entitled,”utilization allows
“entitlement,” and the definitional phrases to be read applicableas to
either leave accrual only or to both leave accrual and utilization. We agree
with the Board that:

Such a specific inprovision other,one article and not the that
leave,referring allows,to annual think,we reasonable people to

that partiesbelieve the did intend that both sicknot leave
utilization and annual leave utilization be treated in the same

However,manner. the parties have stipulated that in practice
they were.

The Division contends that the extent the“[t]o CBA is silent on
utilization leave,of annual the state personnel rules apply and require that
annual leave hours,”be utilized in citing RULES,N.H. ADMIN. Per
1203.01(c). 1203.01(c)The version of Per in the Division’s toappendix its
appeal states: “Employees shall request leave time in hours and
appointing authorities shall allkeep records of inusage hours according to
the equivalencies listed in Table 3.” In addition to listing a set of
equivalencies for employees who work a thirty-seven and one-half hour
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forweek, equivalencies “[a]ll [o]ther3 a second set ofTable contains
andthat the CBA is silent thedeciding,without[ejmployees.” Assuming,

equivalenciesall the arepersonnel,to Divisionequivalencies applylatter
=(“1 daysthe 10in Article 10.1 of CBA Vialreadyidentical to those found

1203.01(c)etc.). theregardingin Per ratehours,” languageAbsent explicit
see in the rule that eliminates theper nothingof we“day,”leave utilization

ofnature the CBA.ambiguous
1, accruing2004 andpre-Julythat the method ofThe Division contends

in violationunequal employeesin treatment of ofdeducting leave “resulted
Indeed, the DivisionCBA, argument,the at oralArticle 1.5.”

byunfair thispracticethat it had committed an laboracknowledged
providesArticle 1.5 that “[t]heviolation of Article 1.5.continuing

equally employeesthis shall be to all inprovision[s] appliedof Agreement
and law.”the with state federal Theunit in accordancebargaining

leave, inhowever, results andeductingin method ofchangeDivision’s the
of andequivalent unequal employees simplylevel of treatment

of 10.1.the nature Articleambiguousunderscores
the usedlanguage partiesdetermined that the isbyThe Board

ambiguous contractingA is when theprovisioncontractualambiguous.
Comm’n,reasonably meaning.as to its See Nashua Policeparties differ

Here, differclearly149 at 690. the Division and the Association as toN.H.
noted,For all reasons believe thatprovisions.the of the of the wemeaning

reasonable, theagreeto be and we with Board’sdisagreement wholly
offinding ambiguity.

IV

by partiesused the in the CBA withHaving languagefound that the
calculating annual and sick isregard inherentlyto the manner of leave

contention, uponneed the Division’s premisedwe not addressambiguous,
that the exceedednon-ambiguous language,the of Board itsassumption

thatNor do we need to address the Division’s contention theauthority.
the of the CBAby language consideringerred outside andgoingBoard

to anpast ambiguity.and extrinsic evidence introducepractice

to that used the indetermining language by partiesIn addition the
parties’the also determined that thethe CBA was Boardambiguous,

of notacceptance practice specifically expressedevidenced their aactions
Board in thejustified examining parties’in CBA. the wasAccordingly,the

to intent of theand other extrinsic evidence discern thepast practices
(1849) (“ThereNurse, 220, 221N.H. are casesWheeler v. 20 whereparties.

contract;in the of a butbe to aid construction this isusage may received
itself,uncertaintyis or inambiguitythere an the contract oronly where
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where the evidence relates to some to which theincidents as contract is
silent.”). If find that theentirely changewe Division’s unilateral in

intent,practices precipitated contraryresults to that we affirm themay
decision of the Board that the Division breached the CBA and committed
an unfair practice.labor

determinations,In reviewing the Board’s do not engagewe in a de novo
Board,review of the evidence before the requirebut we record forsupport

343, (1995);its See Appealdecisions. Town 140 N.H. 345Newport, seeof of
(2006) (“WhereCo., 498,also Behrens v. S.P. Constr. 153 N.H. 500-01 ...

the terms of a contract are indeed ambiguous, and the fact hasfinder
properly looked to extrinsic evidence to determine the intent of the

ourparties, standard of review is more We willdeferential. sustain [its]
findings and theyconclusions unless are in evidentiallacking support or

(citationby omitted)); Durham,tainted error of law.” TownAppealcf. of of
(2003).486,149 N.H. 488

The findingsBoard’s of fact included the following, stipulated by both
1, 2004,parties: prior Julyto in order to claim a full ofday annual and/or

leave,sick a trooper working a shift of more than eight hours ancompleted
leave formrequest leave,and indicated eight hours ofannual/sick

completed a weekly duty report and indicated the actual number of hours
on annual/sick leave for each andday, the ofDepartment Safety, Division

(Administration Division)of Administration only eightdeducted ofhours
leave from the trooper’s earned leave time. The Board foundannual/sick

that this was common practice and,at“[f]rom least 1997 more probably
than not since 1986.” The Board heard testimony allthat levels of
authority, including management and supervisory employees,

staff,administrative and troopers were aware of the above methods of
recording that, instances,and calculating and in some supervisors directly
instructed new as totroopers how to reconcile the leave request forms
with the weekly duty reports.

The Board heard further testimony that, instances,indicating in some
supervising sergeants lieutenants,and who had access to both the request
forms and weekly reports, would orchange instruct administrative staff to
change the hours reported, based upon previous experience that the
trooper would charged onlybe for eight hours of leave. The Board found
that some prior“[a]t time to 1986,1997 and perhaps earlyas as troopers,

secretaries,troop payroll clerks and other administrative staff were either
instructed or allowed to deduct fewer hours of leave than a trooper taking
that shift off havemay been scheduled to work.”

The Board found that as late as the negotiations forperiod the latest
CBA, 2001,effective in neither the Association nor the Division suggested

systemthat the was to be norchanged, did the Division anyindicate intent
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director, that theBooth, testifiedthe Division’sFrederickto do so. Colonel
his attention infirst came toand utilizationof leave hour accrualquestion

from the Administration2003, clarificationrequestedthat heMay
Administrationlater that theDivision, yearit over oneand that was

thechangethat it wouldindicatingissued a memorandumDivision
1,2004.Julyeffectivepractice,

findingsBoard’sit thesupportsrecord reveals thatreview of theOur
that:the Board’s determinationwithagreeand we

that over thetestimony to establishcredibleThere is sufficient
Associationbetweenrelationship [thethe employmentcourse of

themany yearsoverduring negotiationsDivision]and the and
to theinterest, and obviouspositiontheir concernmadetroopers

itof leave time and howthe accumulationregardingDivision
by partiesutilized theThe common referencewould be deducted.

to into be adheredgoingwaspast practiceto confirm that the
wasterm“day day”____Thisthe for aphrasethe future was

and, thewhile neither ofof negotiationsin the contextraised
in thelanguageexpressor relevantsubstituted modifiedparties

it continuedpractice,have clarified theCBA’sthat wouldparties’
over such aexistingof workWith this conditionopenly.

time, actions taken ofthe affirmativesubstantial ofperiod
which theforms, of occasions onthe volumecorrecting reporting

undertaken, and thewereand leave time reductionscalculations
taken asof full shiftsreportinguse and durationwidespread

(8) course ofconvince us that theeight hoursonlyleave of
past practice providedThispractice.established adealings past

orof leave hours scheduledof the numberregardlessthat
or offdaya full shiftby takingthe Division memberstoreported

(8)withleave, chargedwas onlyor sick that memberas annual
of leave.hours

work, theof this condition ofThe existencepervasive
allegeditsyear followingfor a evenpracticecontinuation of the

existence,ofmany yearsclerk afterdiscovery by payrollfirst a
over that ofparties periodbetween themultiple agreementsand

knowledgethat both hadpartiesto the conclusiontime lead us
over thetheir actionsby respectivethat the existed andpractice

it.ofacceptanceof time demonstratedprotracted period
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V

1,The Division contends that the 2004 leave calculationpre-July
“mistaken” that “the that ifpractices specifically provideswere and CBA

CBA,either side is a mistake in the the existencemaking complying with
of that error in the inpast subjectdoes not constitute a waiver of the same
the future.” In its toargument,brief and at oral the Division invites us
follow the ofguidance Port Huron Education Ass’n v. Port Huron Area

(Mich.District,School 550 N.W.2d 228 1996) specifically, that when an—
awards aemployer mistakenly rectifybenefit and then moves to the

mistake, awarded,the fact that the lengthy periodbenefit was even for a of
time, does not employerbind the to continue it:awarding

question presented past practice[T]he is whether a that is
tocontrary languageclear contract can create a term or

condition of employment. We hold that the contractunambiguous
language pastcontrols unless the is sopractice widely

andacknowledged mutually that it amends theaccepted contract.
partyThe toseeking supplant the contract mustlanguage show

partiesthe had a of themeeting minds with to therespect new
orterms conditions so that there agreementwas an to themodify

contract.

Huron,Port 550 N.W.2d at 232. As Port premisedHuron is bothupon
unambiguous and,contract language Division,as conceded theby a

mistake,subsequent we find inapplicableit here.
Even if we were to hold that the language of the CBA is unambiguous,

we believe that Port Huron would againstcut the Division. The Board
found 1,that both hadparties knowledge that the pre-July practice2004
for leave utilization existed and that they had demonstrated an acceptance
of that practice by their respective actions over a protracted period of

noted,time. As already our review of the record thesesupports findings.
We believe that this widely acknowledged and mutually accepted past
practice would serve to amend any perceived unambiguous oflanguage the
CBA.

sum,In we agree with the Board that the language of the CBA is
ambiguous and that the parties’ actions evidence their of aacceptance
practice not specifically expressed in the CBA. agreeWe further that

amount, accrual,calculation of the and utilization of annual sickand/or
leave is tosubject negotiation between the parties. AppealSee N.H.of

Assoc., (2000)288,Troopers 145 N.H. 292 (setting out three-part test to
decision).determine whether Division is obligated negotiateto particular

We therefore affirm the Board’s decision and order on the basis that the
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1, 2004, bybeginning Julyonpracticean unfair laborDivision committed
negotiatingfirstpolicythe leave deduction withoutmodifyingunilaterally

the Association.with

Affirmed.
Galway Hicks, JJ.,Duggan, concurred.Dalianis, and
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