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Hampton District Court
No. 2005-884

Renee Fisher

v.

Madaline Minichiello
11, 2007JanuaryArgued:

12, 2007Opinion AprilIssued:

P.A., (Lawrence& Eggleston, ofForsley Hampton ForsleyS. on the
brief orally),and for plaintiff.the

Carrón, Concord,Patrick M. of on the and fororally,brief the
defendant.

DUGGAN, defendant, Minichiello,J. The aMadaline appeals stalking
order,final 2006),see RSA 633:3-a (Supp. against byissued her the

J.).Hampton (Frasier,District Court We affirm.
followingThe atfacts were adduced the district court hearing on the

stalking Fisher,Thepetition. plaintiff, Renee is the ofadministrator The
Partridge House Assisted inLiving Hampton. The defendant’s parents
were approximatelyresidents there for two years.

When her parents House,were Theadmitted to the defendantPartridge
had a of forpower attorney healthcare for each of them. theConsequently,
staff of The Partridge House concerningcommunicated with her the care
her parents receiving.were Fisher testified that it was “difficult to
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to befor She startedhealthcare issues.defendant]with [thecommunicate
thestaff,... interfere withand it started toto thevery threatening

“threateningmadethe defendanther mother.” Fisher saidcaregiving of
for hoursphonenurses on thethat “she would thekeepcalls” andphone

addition, FishertocomplainedIn the defendanthours at a time.”and
these complaints,After Fisherparents. investigatedthe of herabout care

theOn several occasions whenlying.accused her ofthe defendant
staff, called.policethreatened the weredefendant

froma her5, 2005, prohibitingFisher the defendant letterJulyOn sent
incidentbyThe was anPartridge precipitatedThe House. letteraccessing

andveryinto kitchen and was loudthe defendant “walked thein which
air,staff, herpunchingher fists in thewavingtowards the kitchenabusive

face, In tothreatening.” responseandin the kitchen staff’sfinger directly
letter, messageaFisher minute voice mailforty-fivethe the defendant left

8,to On Fisher the districtstating July petitioned“she retaliate.”planned
for acourt order.protective

10defendant, however, Julyreturned The House onPartridgeThe to
and which time wasattorney, daughter,with her his wife his at she

her clothes. Thepacking policein her mother’s room mother’sdiscovered
were called and the defendant fled.

2005,in she to the NewreportedFisher also testified that sometime
inHampshire Elderly allegation physicalDivision of Services “an of abuse

theof The The wasdining Partridge alleged perpetratorthe room House.”
findingThere “a abuse.”defendant and the victim was her mother. was of

theAt some a for defendant’spoint, guardian appointednew was
notelling longerHe the a letter her she could visitmother. sent defendant

2005, stalkingthe onhearingher mother. In October a week before the
Partridgewas from House tothe defendant’s mother moved Thepetition,

for herFisher testified that she nonetheless still fearsfacility.another
thebecause in various conversations defendantpersonal safety phone

still“brings up things happened many years agothat have so that she
for topeople things yearsholds and she still holds accountable forgrudges

....”come
stalkingon the also testified.During hearing petition,the the defendant

denied, threateningever at or thelength, yellingShe sometimes at both
againstand Fisher she would her.tellingstaff retaliate

barringahearing, protectiveAfter the district court issued orderthe
from of or of herbeing plaintiff anythe defendant within “500 feet [the]

The court’s written order stated:property.”

In a close case court finds aplaintiff proved bythe
of the evidence that the conduct of the defendantpreponderance
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well exceeded a concern for the care herof mother and entered
an activityarea of which threatened the being plaintiffwell of the
and in its ofwas result a intimidation to -and herpattern plaintiff
staff.

This appeal followed.
Here, First,defendantthe raises two issues. she challenges the

Second,sufficiency the arguesof evidence. she that the trial court’s
decision contravenes RSA and chapter633:3-a RSA 173-B and therefore is
erroneous a matter of and Wepublic policy.as law address each issue in
turn.

On we review of theappeal, sufficiency evidence claims as a matter of
law and theuphold findings rulingsand of the trial court unless they are
lacking in or taintedsupport byevidential error of law. Fichtner v.

(2001).512,Pittsley, 146 N.H. 515 We accord weightconsiderable to the
trial judgmentscourt’s on the ofcredibility weightwitnesses and the to be
given testimony. Id. We the evidence in the lightview most favorable to

Gubitosi, 673, (2005).the plaintiff. State v. 152N.H. 681Cf.
The onarguments sufficiencydefendant’s the of the are closelyevidence

questions statutory interpretation.intertwined with of example,For the
defendant contends that wasthere insufficient evidence that the defendant
stalked the the textplaintiff because of the statute does permitnot the

consider,court to as of stalking,evidence events or not directlyconduct
personthe theinvolving seeking stalking The defendantpetition. also

argues that there was insufficient evidence that the engageddefendant in
11(a).633:3-a,a course of inconduct as defined RSA

We ourbegin analysis pertinenttheby outlining portions of the
633:3-a, Ill-a,Under astatutory scheme. RSA beenperson who has the

victim stalking mayof file a inpetition superiorcivil either district or court
seeking 173-B,relief available under RSA chapterthe aincluding
protective The person prove “stalking”order. must aby ofpreponderance
the evidence. Id. The of stalkingdefinition has three variants. See RSA
633:3-a, (b), (c).1(a), For of thispurposes appeal, two variants arguably

(a) (b)apply. Both subsections and of a ofrequire proof “course conduct
targeted at a individual orspecific” person.

633:3-a, 11(a) include,Course of is inconduct defined RSA to but not be
to,limited of the orany acts a combination thereof:following

(1)Threatening safety targetedthe of the or anperson
familyimmediate member.

(2) Following, approaching, confrontingor that orperson, a
that person’smember of immediate family.
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to,(3) or theproximity enteringin close person’sAppearing
school,residence, where theplaceof or otheremployment,place

residence,found, employmentof orplacecan or thebeperson
family.of a of that immediateperson’sschool member

(4) or thatpropertyto the residence orCausing damage person’s
family.immediateperson’sof a member of the

(5) directlyon either orPlacing object person’s property,an the
familyor of an member.through a third that immediateperson,

(6) or a to apet, pet belongingto that toCausing injury person’s
family.of immediateperson’smember that

(7) 644:4,communication, defined in II.Any act of as RSA

we final of thestatutoryIn matters of are the arbitersinterpretation,
statute as aexpressedintent as in the words of the consideredlegislature’s

(2005).70,Chesterfield,v. 153 N.H. 72Town Hinsdale Townwhole. of of
statute, ascribe the andlanguage plainthe of the weexaminingWhen

Bethlehem, 154Appealto the words used. Townordinary meaning of of
(2006).314, from the aslegislative319 We intent statuteinterpretN.H.

have said or addlegislature mightwritten and will not consider what the
not see include. We do notlegislaturethat the did fit to Id.language

isolation; instead, we do so in withattempt harmonyconstrue statutes in to
Resort,v. 152statutory Soraghanthe overall scheme. Mt. Cranmore Ski

(2005).399, two more dealinterpreting405 When or statutes thatN.H.
matter, construe so that do notsubject theywith a similar we them

other,each and so will to reasonable results andtheycontradict that lead
purposethe of the statutes. Id.legislativeeffectuate

633:3(a) (b)oflanguage requiresWe first consider whether the RSA and
the targeted personconduct at issue to involve or individual.directlythe

inengagedSince the district court found that the defendant a of“pattern
intimidation,” appearswith defendant it the courtagreewe the that

directly,conduct that did not involve Fisher such as thatconsidered
staff it is unclear from theAlthoughdirected towards other members.

considered,exactly other acts court we do withagreerecord what the not
to tothe defendant that it was error for the district court have looked

in determining statutory requirementsacts whether the werethese
satisfied.

ofcorrectly points proofWhile the defendant out that there must be
individual,at thattargeted persona course of conduct a or the actsspecific

II,conduct,a in are limited toconstitute course of as defined section not
(a)(1), foragainst targeted person directly. example,acts the Subsection
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includes threats against targeted family.”the “immediateperson’s
(a)(6) injury targetedSubsection to the or aperson’s pet petincludes

Indeed, (a)(3)family.that immediatebelonging person’sto subsection
merelyincludes the act of at or inexpressly “appearing” proximity“close

Moreover,person’s statute,to” the of thetargeted place employment.
include, to,”ofthrough “may providesits use the but not be limitedphrase

that the enumerated acts do not constitute an list. When aexhaustive
acts,statute forth a list of we have that othersets nonexhaustive held acts

maywhich are similar be considered. Law Found. v. N.H.Conservation
Council, 1, (2003).Thus,150 5-6 we thatWetlands N.H. conclude threats

targeted maydirected at the co-workers be considered as actsperson’s
course under II.constituting a of conduct section

There,This finds in oneconclusion State v. Gubitosi. of the actssupport
alleged in indictment that the toattempted telephonethe was defendant

Gubitosi,the thebeing by policevictim after told not to contact her. 152
N.H. The argued telephone duringat 681. defendant that a call which he
spoke to the victim’s friend —not to the anmerelyvictim herself —was

andattempt telephone partto the victim could not be considered of the
633:3-a, 11(a)(7),course of Weconduct. Id. at 682. held that under RSA a

course may anyof conduct include act of communication as defined in RSA
2004)644:4,II thatand that statute “does not that the act of(Supp. require
take placecommunication between the defendant and the intended victim.”

Id. We thus concluded the act of the friendtelephoningthat victim’s could
be one of the a ofrequired proveconsidered two acts to course conduct. Id.
at 682-83. conclude theSimilarly, here we that district court correctly
considered the acts the other inagainst decidingstaff members whether
the herplaintiff met burden.

sufficiencyThe defendant’s other is thatargument plaintiffthe did
633:3-a, 11(a)not prove “2 or more acts.” RSA defines a ofcourse conduct

acts,”as or andinvolving acknowledge court,“2 more we that the district
intimidation,”in “pattern offinding specifya did not the two acts that
However,“pattern.”constituted the the appearsdefendant to concede that

(a).her threat to retaliate constitutés one act purposesfor of subsection
(a)(1).We theagree act,that threat falls within As to a second the

evidence,defendant isthat there insufficient sinceargues especially the
court did make a specific finding regard. disagree.not in this We In the

part opinionfirst of this that the perpetratedwe held the acts defendant
withinagainst the coworkers fall the ofplaintiff’s definition course of

Thus, anyconduct. one of these several ofacts—all which are within the
definition of statutoryof course conduct—satisfies the requirements.
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However, important question:anargumentdefendant’s raisesthe
findings preciselymake as torequired specifictrial are towhether courts

byof the statute.requiredthe course conductwhich two acts constitute
a existsrequirementnot had occasion to decide whether suchyethaveWe

RSA 633:3-a.under
may“The of relief that be633:3-a, typesIll-a specifically provides,RSA

of to be in suchproof appliedthe and burdensgranted, procedures
notice, service, suchof and enforcement ofthe methodsproceedings,

thoseorders, for thereof be the same asand the violation shallpenalties
633:3-a,Thus, thearguablyin 173-B.” RSA Ill-a mandatesset forth RSA
RSA 173-B to orders on civilinterpretation chapterof our ofapplicability

stalking petitions.
283, (2001),Fillmore, aIn 147 N.H. 284 we vacatedFillmore v.

We “Becausechapterunder RSA 173-B. stated:order issuedprotective
conduct,an of we readprohibited173-B:1 contains enumerated listRSA

offindingthat court make a specific173-B:5 to a trial mustrequireRSA
arestraininga final order againstcriminal conduct in order to issue

added). inholding285 Our Fillmore was(emphasisdefendant.” Id. at
of RSA and thus became aupon statutory languagethe 173-B:5based

for RSAall orders issued underprocedural requirement protective
in to theprocedural requirement173-B. This exists additionchapter

the173-B:3, I, allegedRSA that the factsrequirement againstof
Wepetition protectivedefendant be included within the for the order.

Ill-a,633:3-a, the ofacknowledge by operation requirementsthat of RSA
173-B:3, I, stalkingalso forapplicable petitionsRSA would be to civil

However, interpretationin order to with our of RSAorders. be consistent
633:3-a,Fillmore, 11(a),in173-B:5 we must conclude that RSA which also

conduct,an prohibited requirescontains enumerated list of likewise
conduct,of the course of which defined as two or morespecific findings is

11(a).633:3-a,acts. See RSA

Thus, above,the and interestreasoningin of articulated in thelight
wereprospectively avoiding concerningof similar confusion which acts

conduct,to the this toestablished constitute course of we take opportunity
our courtsprovideexercise and instructions to trialsupervisory authority

633:3~a,stalkingin their issuance of civil orders under RSA Ill-a. See
Const, II, art. that a order inissuing stalkingN.H. 78-a. We hold whenpt.

633:3-a, Ill-a,ato civil filed to RSA the trialresponse petition pursuant
court must on that a in two orfindings engagedmake the record defendant

time, short, which aspecific periodmore acts “over a of however evidences
11(a).638:3-a,of Seecontinuity RSApurpose.”
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Aside from her sufficiency arguments, the defendant also contends
that because RSA 633:3-a specifically references and incorporates RSA

173-B,chapter RSA 633:3-a is limited in scope by RSA 173-B. Inchapter
particular, 173-B:1,the defendant argues that RSA X limits maywho file a
stalking topetition those who meet the definition of or“family household

vein,member.” In that the defendant claims that “disruption of a ofplace
business is not a matter for a stalking petition.” The defendant’s narrow
interpretation of RSA 633:3-a is inconsistent with plainits language. RSA

111(a)633:3-a, allows person“[a] who has been the victim of tostalking”
seek a protective order. The plain language of the statute does not limit
the ofavailability protectivea order or other relief a familyto or household
member. See Soraghan, 405;152 N.H. Bethlehem,at 154 N.H. at 319.

forAccordingly, reasons,the foregoing we affirm the order of the
cou,rt.district

Affirmed.
Galway, Hicks, JJ.,and concurred; Dalianis, J., concurred specially;

Broderick, C.J., dissented.

DALIANIS, J., concurring Ispecially. agree that given our deferential
review,standard of the evidence was sufficient to asupport underfinding

2006).RSA 633:3-a (Supp. We sufficiencyreview of the evidence claims as
a matter of law and uphold the findings rulingsand of the trial court unless
they are inlacking evidential orsupport bytainted error of law. Fichtner

(2001).v. Pittsley, 512,146 N.H. 515 We accord considerable to theweight
trial court’s judgments on the credibility of witnesses and the weight to be
given testimony. Id.

The record in this case supports the trial entrycourt’s of a protective
order 633:3-a,under RSA I. It includes evidence that the defendant
engaged conduct,in a course of including telephone messages and
threatening phone calls and statements directed towards the Itplaintiff.
also includes evidence that the plaintiff was afraid for her own safety and
that her fear was reasonable.

Thus, I concur the majoritywith that the record supports the trial
court’s finding that the plaintiff was the “targeted individual” here. See

1(a).633:3-a,RSA I also concur with the majority that the “targeted
individual” may be stalked through otherpersons members,than family
such as employees, Gubitosi,see State v. 673, (2005).152 N.H. 681-82 I
write however,separately, because I believe that the defendant’s conduct
did not amount to stalking as it is commonly understood.

The record reveals that the defendant disgruntledwas about the care
given to her parents, especially her mother. She aggressively complained
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angry exchangesclaimed staff of her mother. There wereabusesabout
customer,and the staff. iratebetween the defendant She was an

couldbetter services from a business. The trial havedemanding court
curtailed, I questionthat her conduct should have been but whetherfound

so,doing especiallywas the vehicle for as otherstalking petition propera
remedies were available.

1993, more other inHampshire thirtyIn New followed than states
(HB)Bill 476. HB 476establishing stalking by enactingthe crime of House

Stalking Authorizingentitled “An Act the Crime of andEstablishingwas
to Enforce Violence Orders in Otherthe State Domestic Protective Issued

1993, assuggests,States.” Laws ch. 173. As this title and their remarks
demonstrate, wasduring legislative hearings on the bill domestic violence

sponsorsa chief concern of the bill’s and supporters.
The Donna testified before thesponsor, Representative Sytek,bill’s

senate committee: “I had no idea ... that there is such a widejudiciary
need in for tospread Hampshire legislation policeNew allow theto

ainterfere before domestic violence situation into violence.”escalates
Comm, Hearing 1993).Judiciary, 12,Senate on on HB 476 (April

Matheson,Sandra Director of the State Office of Victim and Witness
Office,AttorneyAssistance of the General’s “onurged passage behalf of

Attorneythe General’s Office and the survivors of domesticmany violence
JUSTICE,murders.” HOUSE COMM. ON ANDCORRECTIONS CRIMINAL

(Jan. 28,1993).HBHEARING on 476
at the in theSimilarly, hearing house corrections and justicecriminal

committee, CarlRepresentative “HarassingJohnson stated: and
threatening behaviors toward people probleminnocent is a serious

for victims of andparticularly domestic violence sexual abuse.” Id. At the
same hearing, Senator Susan McLane noted that women whosemany

them,boyfriendshusbands or murdered stalked before doingthem Id.so.
remarked,Representative BurlingAs Peter violence is“Domestic

addition,abecoming sport____Stalkingnational is a of this.” Id. Inpart
Merrill, officers,StephenGovernor law enforcement andprosecutors

stalking victims testified about domestic violence similarly threateningand
Comm, HearingId.; Judiciary,behavior. see Senate on HBon 476

12,1993).(April
violence,While the statute as written is not limited to domestic the

surroundingdeliberations its were focused domesticpassage upon violence
of likeproblems gravity, threateningand such as and obsessivestrangers

former lovers. There is no in legislative historyindication the thethat
purposeintended of the law was to businesses their staff fromprotect and

overly aggressive Sytekconsumers. thatRepresentative specifically noted
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demonstrators,... or pesky“the activities of evenlegitimate picketers,
(1993).N.H.H.R. 242stalking.do not amount to JOUR.reporters”

remarks;I there is a differenceagree Representative Sytek’swith
and a stalker. under the“pesky” Unfortunately,between a individual

written, far,a or a labor who too“pesky reporter” picketer, goesstatute as
written,the was. As I believe that thejustcould be convicted as defendant

calculatingthe line an customer and aaggressivestatute blurs between
stalker.

BRODERICK, C.J., Either of the two variants ofdissenting. statutory
in this of “a course of conductstalking appeal requires proofat issue

1(a)633:3-a, added); see alsotargeted specific person.” (emphasisat a RSA
1(b). Here, however,633:3-a, the trial court issued a finalstalkingRSA

her conduct “well exceeded aagainstorder Madaline Minichiello because
activityconcern for the care of her mother and entered an area of which

patternthe well of the and was in its result a ofbeing plaintiffthreatened
added.)(Emphasisto and herplaintiffintimidation staff.”

her theA of intimidation to the and staff is not samepattern plaintiff
thetargeted plaintiff,as a course of conduct at which is what thething

sure,statute To be the statute enumerates six actsstalking requires.
which be of a course of conduct when directed toward “themay part

633:3-a, 11(a)(1);targeted familyor an immediate member.” RSAperson
II(a)(2)-(6).633:3-a, statutoryBut the of agiven requirementsee also RSA

at atargeted specific person, threatening, following,course of conduct
an immediate member is of aconfronting family only partorapproaching

of for of the statute when the intentpurposes stalkingcourse conduct
familywith an immediate member is to threaten theinteractingbehind

Furthermore, incontemplatethe statute does a situationtargeted person.
involving targeted person’swhich interactions a co-workers could count as
conduct, a threatof a course of such as when a stalker communicatespart

oragainst targeted person through targeted person’sa a co-worker enters
for the oftargeted person’s place employment purpose threateninga of

11(a)(3).633:3-a,the RSA But as with interactionstargeted person, see
member,immediate an interaction a co-family involvinganinvolving

a conduct if it as aonly part placeworker would count as of course of took
the theattempt targeted person.result of the stalker’s to threaten To

to the list of “all-majority opinion expand legislature’sextent the seems
co-workers, disagree.to include Ipurpose” surrogates

the is an offense directedby legislature, stalking againstAs defined
individuals, Inot of individuals or institutions. While do not doubtgroups

Partridgethat the defendant’s conduct entitled House and its staff—and
Iindividually legal protection,Renee Fisher do not believeperhaps —to



197

enacted thelegislaturein the kind of conduct theengagedthat Minichiello
I dissent.Accordingly, respectfullytostalking prevent.statute

Rockingham
No. 2006-366

Charles Hudson

v.

HampshireDirector, New Division of Motor Vehicles

21, 2007Argued: February
12, 2007Opinion AprilIssued:

(RichardFoley,Law Richard N. of Portsmouth N. onFoleyOffices of
orally),the brief and for the plaintiff.

Smith,Kelly A. of ConcordAyotte, attorney general, (Nancy J. senior
assistant theattorney general, orally),on brief and for the defendant.

Galway, Hudson,J. The Charles the denialplaintiff, appeals by the
J.)Court of his to theSuperior (McHugh, petition review a decision of

examiner that thehearings upheld suspension byof his driver’s license the
defendant, the director of the ofdivision motor vehicles. We affirm.

The facts were found thefollowing by hearings examiner or inappear
the record. Hudson involved in a single-person drivingwas accident while

17,a in onmotorcycle August MaloneyPortsmouth 2005. Officer Michael
of the Portsmouth DepartmentPolice arrived at the scene and questioned


