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legislaturesaid or that did seelegislature might languagehave add the not
tofit include. Id.

Affirmed.
Duggan Galway,Broderick, Dalianis, JJ.,C.J., and and concurred.
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(John Jr., attorney, onGasaway,M.Ayotte, attorney generalA.Kelly
theand for State.orally),the brief

defender, Concord,Rothstein, of on thedeputy appellateM. chiefDavid
orally, the defendant.brief and for

defendant, Giddens, inGALWAY, his convictionDouglas appealsJ. The
J.) of felonious sexualaggravatedof counts(Groff,Court sevenSuperior

632-A:2, 1(c) (1996 2006), of& and one countassault, Supp.see RSA
1(d) (1996).RSA633.T, We affirm.seekidnapping,

31, 2003,the On the of Decemberfollowing. nightThe record supports
woman, in walkedC.M., by herself Milford. As shewalkinga wasyoung

her, alongsidetown, approachedthe walkedthe center of defendantnear
that,her, allegedhad never met. C.M.her, althoughtalked the twoand to

knife,minutes, her a told her that hefew the defendant showedafter a
screamed, led into the woods where hekill her if she and herwould

andmakingThe denied this threather. defendantsexually assaulted
that was consensual. C.M.that the sexual encounter ensuedcontended

tothat, assaults, defendant led her hisafter the initial theallegedfurther
where he committeddrove her to another wooded locationcar and

assaults.additional sexual
the assaults to the Milfordmorning, reportedthe C.M.Early next

made, thethe the assailant various woodedShe described threatsPolice.
assaults, physical appearance.the and the assailant’sinlocations involved

colored,as orthe assailant’s vehicle a reddish maroonShe also described
shapehad in theAm or Grand Prix that an air freshenerGrandfour-door

foot from the rearview mirror.hangingof a blue
6, Departmentof the Milford PoliceJanuary Captain FortinOn

ranHe followed the vehicle and aby.a maroon Grand Am driveobserved
number, which revealed that the car wasplateits licensecheck on

defendant, spendFortin used to andcampto the whom knewregistered
ten earlier. While behindyears stoppedin wooded areas of Milfordtime

likeobjectan alight, shapedAm a traffic Fortin observedthe Grand at
Am’s mirror. Fortin continuedfrom the Grand rearviewhangingsneaker

it of and entered and exitedthe vehicle as made a series turnsto follow
abruptvehicle made an turnstopping.without Theshopping plazasseveral

intolater made another turn ausing signal abrupta turn andwithout
lot,pulled blockingFortin into theparked. parkinglot andlibrary parking

moving.Am He the vehicle and asked theapproachedthe Grand from
defendant, Afterdriver, registration.for his license andwho was the
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evidence,thewith defendantconversing obtainingand further Fortin
arrested him. It was not until after thatstopthe Fortin noticed that the
Grand Am had rather than fourtwo doors.

At the Police aDepartment,Milford Milford officer interviewed the
thereafter,defendant. Soon two officers from the Manchester Police

Department him.interviewed The Manchester officers had traveled to
Milford to interview the defendant about abductions and sexual assaults in

wereManchester that similar to those he had allegedly committed in
Milford. The defendant denied in theinvolvement Manchester crimes. The
Manchester officers then asked him about his feelings regarding the
sexual that hadassaults occurred in Manchester or what the inrapist
Manchester probablywas about. The record not containthinking does an
exact of what the askedrepresentation officers or what the defendant said
in response. The record the parties’contains summaries of the
conversation.

lim,inetrial,Prior to the defendant in allmoved to exclude evidence of
his officers,interview with the two Manchester topursuant New

402, 404(b).Hampshire 401, 403,Rules of Evidence and Following a
courthearing, motion,the trial denied rulingthe defendant’s that evidence

relevant,of the interview was that such relevance was not substantially
outweighed by prejudice defendant,unfair to the and was not evidence of
prior bad The trialacts. court explicitly permitted the admission of

regardingevidence the defendant’s “statements heabout what thinks a
court,or do.”rapist however,would feel The trial the Stateprecluded from

eliciting any testimony regarding the reason that the Manchester Police
questioned defendant,the or regarding priorhis imprisonment.

trial,Prior theto defendant moved for ofreconsideration the court’s
that,ruling, withoutarguing the context of the defendant’s introductory

statement that he learned how thinkrapists by time with themspending in
state prison, testimonythe to be presented at trial soundwould like the

thoughtsdefendant’s own about tohow commit a The trialrape. court
denied the motion.

trial,Before the defendant also moved to suppress all evidence derived
from the of his car. Hestop argued that Fortin reasonable,did not have
articulable that hesuspicion crime; thus,had committed a stopthe violated
his state and federal protectionsconstitutional against unreasonable
searches and seizures. The trial court denied the motion.

trial,At the State called Manchester Police Officer John Patti as a
witness. Patti testified that he was contacted by the Milford Police
Department that heand and officeranother went to Milfordthe Police
Department metand with the defendant. testimonyPatti’s included the
following exchange:
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any thoughtshad orfeelingsif heQ. defendant]Did askyou [the
about out a victim?might go pickingpotential rapisthow aabout

Yes,A. we did.

hisQ.And what was response?

His immediateconversation.lengthya of thepartA. It was
It was moregratification.sexualthat it wasn’t forwasresponse

andtryingof find a victimof it all. The rush tofor the rush
that detected.yousure weren’tmaking

go aboutmighthe about how someoneQ. Did he—did talk
out a victim?picking

victim, studya hehe out wouldjust pickHe said wouldn’tA. Yes.
However, he to make itmade surefirst for a short time.them

them, tostalking maybe justfar asthat he wouldn’t asgoclear
so, so that heday,no than alongerthem for a ordaylook for

detected.wouldn’t be

any escapetalk at allQ. he aboutDid he indicate —did
or like that?possibilities anything

escapewere noHe to sure of—that thereA. Yes. said make
for the victim.routes

or was when hedemeanorQ. appearancetell us what hisyouCan
you?this statement tomakingwas

His feetof thepartwas an intense conversation.Okay.A. That
head,desk, as hewere behind his andon the his armsupwere

became redHis facevery very personal.it was intense andspoke,
in andas, know, thoughtif involved intenseyouflushed asand

conversation.

byerred denyingthat the trial courtarguesOn the defendantappeal,
each issuesuppress.and to We addresshis in limine his motionmotion

below.

7. Motion in Limine

isin limine thathis motionargument regardingThe defendant’s sole
Milford,in and hishimquestioningthe of Manchesterpresence police

the the Manchesterto thatquestions, conveyed juryto thoseresponses
in Because thehim of assaults Manchester.sexualpolice suspected
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defendant made the instatements the context of questioning by the
Manchester hepolice, argues, jurythe could infer that his testimony was

trial,not about the forrape which he was on but was rape,about another
and thus conveyed Thus,his to in sexualpropensity engage assault. the
defendant argues, the trial court erred in not excluding Patti’s testimony
pursuant 404(b).to HampshireNew Rules of Evidence 403 and

We accord the trial court considerable deference in determining the
evidence,ofadmissibility and we will not itsdisturb decision absent an

Yates,unsustainable 245,exercise of discretion. State v. 152 N.H. 249
(2005). To demonstrate that the trial court exercised unsustainable
discretion, the defendant must show that the ruling clearlywas untenable
or unreasonable to the prejudice of his case. Id.

404(b)Rule inprovides, pertinent crimes,part, “Evidence of other
orwrongs, acts is not admissible to theprove character of a inperson

order to show that the person acted in conformity therewith.” Accordingly,
404(b)for Rule to apply, crime,there must be evidence of a wrong, or act
Here,at issue. the crime,defendant does not allege a orwrong, onlyact—

404(b)an inference. “Rule generally bars evidence of specific acts to show
character in proveorder to conduct on a particular occasion.” 2 J.
McLaughlin, 404.02[2], (2d§Weinstein’s Federal Evidence at 404-9

2006) added).ed. (emphasis Since the evidence at issue simplyis an
inference, we agree with the 404(b)trial court and conclude that Rule does
not apply to the challenged inevidence this ease.

As the defendant does not challenge the admission of his statements due
to their nature,hypothetical we need not address Likewise,that issue. as
the defendant does not challenge the admission of his statements because
they implied his own thoughts about rape, rather than thoughts that other

him,people described to we need not address that issue. The dissent
concentrates on these issues without acknowledging that the defendant did
not raise them on appeal. Further, the dissent notes that the trial court
excluded evidence of the source of the knowledgedefendant’s regarding

think,rapistshow but does not acknowledge that the trial court did so at
the defendant’s request and never prohibited the defendant from eliciting
testimony on cross-examination that the defendant was conveying
statements that he heard from other notpeople, thoughts.his own

We now address the defendant’s argument 403,under Rule which
provides that evidence is unfairly prejudicial

if its primary purpose or effect is to to aappeal jury’s
sympathies, horror,arouse its sense of provoke its instinct to
punish, or trigger other mainsprings of human action that may
cause jurya to base its decision on something other than the



180

not,isin the case. Unfair ofpropositions prejudiceestablished
ofcourse, tendencya defendant from the themere detriment to

his in which sense all evidence offeredprove byevidence to guilt,
Rather, the prejudiceis to prejudicial.the meant beprosecution

is tendencyerror an undue topredicateto reversiblerequired
basis,on improperthe defendant someagainstinduce a decision

emotionally charged.one that iscommonly

testimony theYates, unfairly prejudicial,152 N.H. at 249-50. The was
of officers inbecause the the Manchesterargues, presencedefendant
other,in assaults.unchargedhisimplied personal participationMilford
bymade the defendant show hisWe The statementsdisagree.

rapemethods for that hecommittingof because theguiltconsciousness
alleged allegedof the C.M. thatrape.are similar to the eventsdescribed

her, which isthe forced her to a wooded location to assaultdefendant
of need to eliminatedescription rapist’sthe defendant’s aconsistent with

the need for afor the victim. The defendant also discussedroutesescape
assault, which is consistent with C.M.’srapist his victim before anstudyto

engagedthe walked her and inof how defendant besidedescription
minutesfor before her a knife andshowingwith her a fewconversation

Further, the defendant’s demeanor demonstratedthe assault.beginning
intensityThe andexperience.that speaking personalhe was from

by in his chair andthoughtfulness recliningthat the defendant exhibited
with thepersonal experiencethe defendant’sbecoming suggestedflushed

relevant and was of hisprobativeSuch evidence wascharged.offense
chargedin the offense.involvement

trialprejudicelittle unfair to the defendant. ThedangerWe see of
that ofcourt the Manchesterreasonably presencecould have concluded

to the that the defendant waspolice imply juryin Milford would not
juryThe that the Manchestersuspected of additional assaults. heard

Milford,to but the did not hear thejury whyofficers had traveled
made,were The statements that the defendantManchester officers there.

victim, easilyout a could havepotential might picksuch as how a rapist
Duecharged.for the defendant to therapebeen about the which was

prejudice,the and its lack of unfair weprobative testimony,value of
itsunsustainablythat the trial court exercised discretioncannot conclude

testimonyexclude topursuantin the defendant’s motion to Patti’sdenying
Rule 403.

thatFurther, a instruction couldrequest limitingthe defendant did not
inference that the Manchesteranyhave reduced or eliminated prejudicial

thatbecause he hadquestioning theyofficers were the defendant believed
Martin, 138in Manchester. See State v. N.H.committed sexual assaults
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(1994);508, N.H. R. Ev. 105. “In the absence of such a werequest,519
the untenable orcannot conclude that the admission of evidence was

Martin,unreasonable to the of the defendant’s case.” 138 N.H.prejudice
(citation omitted).at 519

At the that toargument, arguedoral defendant it would have been futile
instruction,limitinga because no instruction could haverequest limiting

the fromprevented jury considering presencethe of the Manchester
illegitimateofficers for an Wepurpose. disagree.

There are some cases in which a limiting instruction cannot erase from
jury’sthe mind the taint causedprejudice by testimonyof of the

defendant’s involvement in crimes than charged.other those See State v.
(1983)218,Woodbury, 124 N.H. 221 a motion for(granting mistrial due to

that the defendantpolice testimony previously chargedhad been with a
trial);crime that was identical to the forone which he stood State v.

(1978)LaBranche, 176,118 N.H. 178-79 (granting a motion for mistrial
due to testimony from two witnesses that the defendant allegedlywas
culpable for other instances of closelycriminal conduct related to the

trial). held,for which hecharge however,stood We have further that such
cases unambiguously conveyed the priordefendant’s criminal conduct to

that,the jury, and when there is no such unambiguous ofconveyance prior
conduct, Sammataro,criminal a instructionlimiting is effective. State v.

(1992).579,135 N.H. 582-83 Accordingly, the correct is whetherinquiry
the criminalprior unambiguouslyconduct has been to theconveyed jury.
Id.

The evidence of the Manchester officers’ inpresence Milford to
question the defendant did unambiguouslynot criminalconvey prior

established, most,conduct to the Thejury. evidence at a potential
inference of other criminal conduct. we conclude thatAccordingly, this is
not a case in which limitinga instruction could not erase the taint of

that,fromprejudice jury’sthe mind. We presume had the defendant
instruction,requested limiting it,a and had the giventrial court the jury

Beltran, Thus,would have followed it. 153N.H. at 652. we cannot conclude
that the defendant has shown that the trial ruling clearlycourt’s was
untenable or unreasonable to the prejudice of his case.

II. Motion to Suppress

The defendant argues that the trial court suppressedshould have the
evidence derived from stopFortin’s of his car because Fortin did not have
reasonable, articulable thatsuspicion the defendant had committed a
crime; thus, Fortin violated the defendant’s state and federal constitutional
protections against unreasonable seizures.
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Constitution,claim under the Statethe defendant’sWe first address
(1983), guidancefor226, citing opinionsfederalBall, 124 N.H. 231State v.

acceptwe itsruling,the trial court’sreviewingat 232-33. Inonly. Id.
clearlyin the record or arelackthey supportunlessfindingsfactual

(2004). the305, Our review ofN.H. 307v. 151Wiggin,erroneous. State
conclusions, however, is de novo. Id.legaltrial court’s

of the defendant’s vehiclestopthat Fortin’sNeither contestsparty
theThe issue before us is whetherlot was a seizure.in the library parking

stop.at the time of theseizure was lawful

must havea officerinvestigatory stop, policeundertake anTo
facts takenarticulableupon specific,basedsuspicion,reasonable

facts, that theinferences from thoserationaltogether with
is,been, engagedor about to behas isstoppedparticular person

factsspecificconduct and otherTheactivity. suspect’sin criminal
and thecriminality,ofpossibilitya significantmust create

ajustnot tospecific,must lead to somewherearticulated facts
havemaya bad whopersonthat this is probablysensegeneral

ofsufficiencyTo determine thekind of crime.committed some
consider the facts he articulatedwe mustsuspicion,the officer’s
circumstances.surroundingin of all of thelight

omitted). aThe facts that createand citations(quotationsId. at 308
the ofneed not reach levelinvestigative stopansupportsufficient basis to

cause.probableor a offindingto either an arrestrequired supportthose
(2000).100, 103v. 145N.H.Galgay,State

the trial court are asupon byFortin and reliedbyThe facts articulated
by. uponAm drive Based hisa maroon-colored Grandfollows. Fortin saw

bythe that the vehicle drivenreported policethat C.M. had toknowledge
Prix,reddish, Am or Grandfour-door Grandher a maroon orassailant was

the that Hestop point.the He did not car atfollowingFortin car.began
the car’splatechecked the license to determineto follow it andcontinued

defendant,the whombelongedthat the car toThe check revealedowner.
Fortin was awarewooded areas of Milford.Fortin knew was familiar with

inplace multiplethe sexual assaults took woodedthatreportedthat C.M.
noticed that anto follow the vehicle andof Milford. Fortin continuedareas
mirror. Fortinfrom the car’s rearviewhunglike a sneakerobject shaped

car a airher assailant drove a with bluereportedthat C.M. thatwas aware
mirror.from the rearviewhangingin the of a footshapefreshener

tothat, similarityhis car bore somealthoughThe arguesdefendant
detailed, carC.M., was not so and thedescriptionherbythe one described

similar, disagree. possessedthe We Fortinjustify stop.not so as towas
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had possiblythe vehiclegeneral person drivingmore than a sense that the
The facts in this casespecific,committed some kind of crime. articulable

involved in athe that the defendant had beensuspicioncreated reasonable
bythe assaults C.M.activity: reportedcriminal sexualspecific

greater protectionthe defendant noThe Federal Constitution offers
See Wiggin,under these circumstances.than does the State Constitution

(1968).308; Ohio, 1, Accordingly,20-21 weN.H. at v. 392 U.S.Terry151
as we do under thereach the same result under the Federal Constitution

therulingthe trial court’s on defendant’supholdState Constitution and
suppress.motion to

Affirmed.

Broderick, C.J.,Duggan, JJ., concurred;Dalianis and dissented.

Broderick, C.J., the thedissenting. Because I believe that statements
probativedefendant made to officers were not of hispoliceManchester

he officers wasguilt, by unfairlythat evidence that was interviewed those
limiting juryand that no instruction could have theprejudicial, prevented

consideringfrom the of Manchester officers forpresence police
illegitimate Ipurposes, respectfully dissent.

The that “the not themajority challengeobserves defendant does
of their nature” andhypotheticaladmission his statements due to “does

challengenot the admission of statements his ownthey impliedhis because
thoughts rape thoughtsabout rather than that other described topeople
him.” I disagree. consistently challengedThe defendant has the

of the statements he made to officersadmissibility policeManchester
under New Rule ofHampshire challenge necessarilyEvidence 403. That
involved a ofweighing probative against dangerthe statements’ value the
of unfair The for ofprejudice. starting point assessing probativethe value

statements,those or their relevance under New Rule ofHampshire
401,Evidence is a consideration of what those statements wereactually

Thus,and the in theycontext which were made. a Rule 403by raising
challenge, the defendant at issue the of hisput hypothetical nature

Moreover, brief,statements. at inpointsseveral his the defendant referred
(ie.,to the differences between the context of his interview elicitation of

responses to and the context inhypothetical questions) which his interview
(ie.,answers were used at trial guilt specificas evidence of his of a sexual

assault), which further did challengedemonstrates that he the admission
of his statements due to their nature.hypothetical Similarly, by invoking

403,Rule the defendant at issue the of unfairput question prejudice,
which, view,myin is sufficient to thechallenge statements to Manchester
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thoughtsabout rather than otherpolice implying thoughts rapeas his own
described to him.people

thebyThe states that statements made defendant showmajority “[t]he
that hecommitting rapethe methods forguilthis consciousness of because

However,the as thealleged rape.”described are similar to the events of
merely“It evidence in was theacknowledges: question]State itself [the

elicited,and as washypothetical question,defendant’s to aresponse
the defendant’s aboutconveyed thoughtsItcompletely generic. simply

added.) In(Emphasisa and how arapist rapist operates.”what motivates
addition, in that the trial court indicated thatthe State also recites its brief

how hejust generalthe defendant’s statements “were statements about
are completelywork.” I that the defendant’s statementsrapists agreefeels

virtually anythat would togeneric. They precautions pertaindescribe
offeredany against person, byor other crime a and could have beenrape,

reasonably person responding hypothetical questionsto theany intelligent
is, the the defendant did notgaveto the defendant. That answersposed

them, not thecertainly require rapista to and didrequire rapist give
thegive respondedin the Milford crime to them. Had defendantcharged

the Milford rather thanspecific rape, genericwith details distinctive of
i.e., routes,the victim and cut off thenprecautions, study escape perhaps

the have demonstrated the defendant’s consciousness ofresponses might
But the defendant’s contained no such distinctive details.guilt. responses

heThe the defendant to the wasresponses gave hypothetical questions
randomlyare no different than the answers a selected on thepersonasked

might give personstreet when asked how to rob a bank. Such a would
teller,a asuggest gun, disguise, getawayuse of a a note for a andlikely

hardly probative personcar. Yet such a would be of whether thatresponse
robbery, specific robbery.ever committed a bank much less some bank

Moreover, the the of therelationship majoritythe sees between facts
the answers is not as asrape hypothetical strongMilford and defendant’s

victim,For on the of themajority implies. example, subject studyingthe
so,the defendant said a “look for them a or norapist day longerwould for

added), theday, (emphasisthan a so that he wouldn’t be detected” while
therapevictim in the Milford described “how defendant walked beside her

herengaged showingand in conversation with a minutes beforefor few
added). short,knife the In I seebeginning (emphasisher a and assault”

in the defendant’s answers thatnothing hypotheticalthe content of
of guilt.demonstrates his consciousness

I also the conclusion that “the defendant’sdisagree majority’swith
speaking personal experiencedemeanor demonstrated that he was from

intensity thoughtfulnessand that the defendant exhibited[and that] [t]he
in chair and flushed theby reclining becoming suggestedhis defendant’s
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guilt may-Consciousness ofcharged.”the offenseexperience withpersonal
331,see, 152 N.H. 335e.g., Littlefield,State v.by flight,be evidenced

statements, see, Bean,(2005), State v. 153 N.H.e.g.,or various kinds ofby
(2003). not,416, have380, (2006); Evans, 150 N.H. 420 We387 State v.

demeanor, orhowever, body languagemereheld that a defendant’s
Norguilt.demonstrate consciousness ofresponsesinvoluntary physical

first the need forexamining possibleI to do so withoutpreparedwould be
the act of or the content of aflight,on this issue. Unlikeexpert testimony

is,statement, mythe relies tomajoritythe demeanor evidence on which
Moreover, themind, accepteven if I were toambiguous at best.

thoughtfulness, posture, andintensity,that the defendant’sproposition
the doespersonal experience, majorityfacial were evidence ofreddening

with indistinguish personal experience rapenot how to betweenexplain
asked, andquestionswhich was the of the the defendant wasgeneral, topic

rape charged.with the for which he waspersonal experience
of the issue of unfairby majority’s analysisI am also troubled the

According majority opinion:to theprejudice.

that thereasonablyThe trial court could have concluded
police implyof Manchester in Milford would not to thepresence

that the defendant was of additional assaults.jury suspected

inpresenceThe evidence of the Manchester officers’ Milford to
question unambiguously convey priorthe defendant did not

established, most,jury.criminal conduct to the The evidence at a
potential inference of other criminal conduct.

know,majority say,What the does not and what I do not is what the
Milford, invitation,presence of the Manchester in couldpolice by possibly

to the other thanimply jury something unfairly prejudicial about the
defendant, is, somethingthat about him unrelated to the incharges
Milford. If we that the would thatpresume jury have understood
Manchester police normally investigateofficers do not crimes committed

Milford,in then the had little choicejury but to conclude that these two
Manchester were thepolice interviewingofficers defendant on Manchester

asked,police business. Given the the Manchester officers thequestions
logical theymost inference would be that were a Manchesterinvestigating
Andrape. why they questioning logicalwould be the defendant? The most

inference would be that he was a in asuspect rape theyManchester were
ifinvestigating. whyAnd he were not a would the Manchestersuspect,

questions rapistofficers ask the defendant about how a thinks? The most
logical inference would be that the Manchester officers considered the
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Given that the trialespecially knowledgeable rape.defendant to be about
concerningcourt excluded evidence the source of the defendant’s

fromthings rapeof he had learned some aboutknowledge rape —that
logicalhe had met in most inference would be that therapists prison—the

source of the defendant’s was as aknowledge personal experience rapist.
facts, the inferences that the couldonly juryAs I look at the reasonable

(1)officers in are these:draw from the of the Manchester Milfordpresence
(2) thesuspect rape;the defendant was a in a Manchester or Manchester

to a and him out for hisrapist soughtofficers knew the defendant be
the of I can of no inference thatspecial insights rape.into crime conceive

drawn from the of Manchester officersreasonably presence policecan be
in that is not to the defendant.unfairly prejudicialMilford

I with the conclusion that the trial courtFinally, disagree majority’s
limiting preventedcould have crafted a instruction that would have the

from the thejury drawing improperfrom an inference fact that defendant
was in Milford Manchester officers. While thequestioned by police

crafted,that such a instruction could have been itmajority posits limiting
might say. problem,does not what such an instruction The itsuggest

me, instruction, juryseems to with such is that if members of the wereany
to that not to infer that the defendant was atheybe instructed were

in crime the Manchester then thesuspect being investigated by police,a
theyinference would be allowed to draw is that theonly possible

Manchester officers believed that the defendant had-some kind of expert
help theyof that would them solve a crime wereknowledge rape

The defendant his comments with theinvestigating. prefaced explanation
came he met inproviding rapiststhat the information he was from while

and, at the the trial court excludedprison, request, correctlydefendant’s
information,reference to the defendant’s incarceration. Absent thatany

any limiting juryinstruction would lead the to the reasonable inference
that the defendant knew a deal about either he was agreat rape because

rapists, discussingor he time with how to commitrapist spentbecause
devastating,Either inference is and no other inference israpes.

words, exceedingly imaginereasonable. In other it is difficult to a limiting
instruction that could have the fromprevented jury drawing improper

from the fact that the defendant was in Milfordquestioned byinferences
Manchester officers.police

themajority suggestsThe also that after trial court excluded the
concerningintroduction of evidence the defendant’s incarceration as the

think,knowledge rapistssource of his of how the defendant should have
cross-examination,the foundation for on anddeveloped knowledgehis

could elicited that he was statements that hetestimony conveyinghave
had from other There are three with thispeople. problemsheard
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introduced, it is thethat evidence isFirst, I am not whensuggestion. sure
for the evidencethe foundationopposing developthe tojob partyof

inthat the evidenceSecond, if it were establishedhim.againstoffered
defendant, how could suchto theof statements madequestion consisted

otheris, peopleThat how does the fact thatpossiblyevidence be relevant?
than itto make it morerapists probablehow think tendtold the defendant

chargedcommitted thethat the defendantwould have beenotherwise
cross-suggestedconducted theAnd if the defendant hadrapes? finally,

“Q:much more than this: Whatexamination, it not consisted ofcould have
your hypotheticaltoresponsessource of the defendant’swas the

inquiryother No couldby people.”A: he been toldquestions? Things had
been, to avoidmight havepeoplehave conducted into who those otherbeen

defendant’sresulted from thethe that would haveprejudiceunfair
inferincarcerated, the to thatleaving jurythusthat he had beenadmission

arapists,time withvoluntarily spentthe a whopersondefendant was
flatlyif notmisleadingto bethe trial court well knewconclusion

inaccurate.
that used theprosecutionis in this case is thedisturbingWhat most

answering hypotheticalindefendant’s answers and his demeanor
tojuryofficers to allow the drawby policeasked Manchesterquestions

the Milfordguilt” concerning rape.inferences about his “consciousness of
of knowledge,The not told that the source hisjury appropriately was

haddefendant,to he had heard from inmates whoaccording the was what
likely haveAccordingly, jurybeen incarcerated with him. the would

hethat a and knew whatrapistconcluded the defendant was himself
limitingor instructionpostulated experience. Anydescribed from his own

on he he had “learned fromtopic suggesting reportedthis that what
question keptwould call into the the defendant and thecompanyothers”

in he howpurpose rapistsbehind the conversation which learned about
unfairlythe be eitheroperate. way, prejudiced,Either defendant would

tooof too much disclosure or little.because
ofprobativeI the to have no valuedisputedBecause find evidence

by anyunfairlyof to be and to be incurableguilt, prejudicial,consciousness
instruction, a new trial.possible I would reverse and remand forlimiting

Accordingly, I dissent.respectfully


