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record, hold, therefore,this the trial not err bywe that court did denying
the motion for a directed verdict.

Affirmed.
GalwayC.J.,Broderick, JJ.,Duggan, Hicks,and and concurred.
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j.DUGGAN, State (Brennan,The an order of the Courtappeals Superior
J.) of togranting petitioner,a writ habeas the Lawrencecorpus Sleeper.
We reverse.

Sleeper was convicted after a trial in Courtjury Superior (Fitzgerald,
J.) of several ofcharges aggravated felonious andsexual assault felonious
sexual assault. evidenceThe at trial consisted of the of thetestimony two
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andhis own behalf deniedwho testified onSleeper,victims andjuvenile
the allegations.

verdict, explainingissued an orderjudgeafter the trialdaysFour the
verdicts, to room “tojuryhe went the deliberationguiltythat after the

The continued:and thank them.” orderjury]dismiss [the

comment about theirsome andgeneral questioningThere was
there so littlewhythen asked wasjury jurorservice. One

I the of sexualgo explainedto on in this case. natureevidence
tothey person’sand came down onefrequentlyassaults that

policeexplainedanother. I further thatagainstword
of evidence which islargely up hearsayare madeinvestigations

necessarily anythingnot havepolicenot admissible so the would
difficultythe andgeneralto There some comment aboutadd. was

then askedforepersonof this kind of case. Thedecidingstress
trial?”you something (my personalI ask about the“Can

recollection) room,in theaccording employeeor to another court
why?” There were several differentyou“Can we tell

Iin at time. I’llrespondedon the room thegoingconversations
saywent on to “theforepersonanswer what I can. The

(theand kept askingon all this evidence weprosecution put jury)
(the defendant) on evidence that he didn’tput anyhe didn’twhy

do Another court in the room understood theemployeeit.”
to “there all these and evidenceforeperson say was accusations

reallythe did not offerbeing anythingoffered ... but defendant
shows,whyor he was As the record theexplain guilty.”not

his mydefendant testified in defense and first reaction was that
credibility.the at the defendant’s Oncomments were directed

reflection, however, improperfurther the comments could reflect
shifting part jury. jury forepersonburden on the of the The was

(basedquoted by jurythe on comments after the waspress
courthouse)and left the was difficultsaying,dismissed had as “It

the ofsystematically credibilitybecause we had to breakdown the
[sic])witnesses, (thetheirbut in the end both of victims stories

consistent____”actuallywere very

The an “fileopportunityorder then the to motionsgave parties
in of therequesting any appropriate lightrelief deemed above

parties’a theaccompanied by supportingdetailed memorandum of law
to toposition juror’s ‘testimony’with reference use of aspecific[sic]

impeach a verdict.”
a to theSleeper jury,filed motion to reconvene the which State

motion,The trial that comments ofobjected. rulingcourt denied the “[t]he
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jurythe do more than reflect on ofnothing jury’s properthe function
weighing the of each and thatcredibility every includingwitness testifies
the defendant and do not reflect a burden thegeneral shifting to
defendant.”

Thereafter, appealed. FiveSleeper issues were raised in his notice of
appeal, the of whether the court inincluding issue trial erred notdeciding

issue, however,to reconvene the That notjury. was briefed. We affirmed
(2004).the v. Sleeper,See State 150 N.H. 725convictions.

Sleeper subsequently petitionfiled a for writ of habeas incorpus
court, thesuperior trial court notarguing acting immediatelyerred in to

conduct an individual dire of juror.voir each He asserted that by delaying
comments,of jurors’disclosure the the a legalcourt “forced situation that

virtuallyis for a convictedunwinnable a torequiring requestdefendant —
reconvene long juryafter the had Thedisbanded.” State filed an answer

dismiss,motion arguingand .to that hadSleeper not aalleged
error himentitling to habeas review.corpusconstitutional

The thesuperior petitioncourt ordered agranted and new trial. The
court reasoned foreperson’sthat “the theimmediatelycomments after
trial and before the jury bywas released the court can reasonably be
understood to have unconstitutionally shifted the burden of theproof to
petitioner____”

On the thatappeal, arguesState failure to raise the ofSleeper’s issue
whether the trial court notby immediatelyerred anconducting individual

dire of each jurorvoir on his direct appeal bars consideration of the issue
habeas corpuson Sleeper arguesreview. that his habeas iscorpus petition

not proeedurally barred because the issue raisinghe is now differs from
the issue he raised in jury.his motion to reconvene the In support of this
argument, to the trialSleeper refers court’s order following his conviction
and contends that of the the“regardless of triallanguage court’s invitation
for pleadings, remedythe availableonly requestwas a to thereconvene

isjury----It timing, invitation,because of the not the of thelanguage that
Mr. trialSleeper’s counsel filed a ‘Motionto theJury,’Reconvene and that
memorandum of of itsupport exclusivelylaw in dealt with ofthe issue
impeaching jurora verdict testimony.”with

“When court action results in the constitutionallyloss of a protected
interest,liberty it may collaterally bybe ofway petitionattacked for writ

of habeas timecorpus after the for direct hasappeal expired.” Petition of
D., (1999).Kerry 144 146, relief,N.H. 148 To petitionerobtain the must

harmfulshow error. Courtney, 796,constitutional Bonser v. 124 N.H. 808
(1984). not, however,Habeas corpus is a for an weappeal,substitute and
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collaterallatermay precludeheld that defaultspreviously proceduralhave
(1988).138, 143131N.H.Avery Cunningham,review. v.

order. The court’sthe trial court’sscopemisconstrues the ofSleeper
Indeed, itmotions was broad.to fileparties post-verdictinvitation to the

any relief deemedrequesting“file motionsthem topermitted
the issuethat briefrequest partiesThe court’s additional theappropriate.”
was nota verdicttestimony impeachof a toconcerning juror’suse

fact,not, Sleeper’sInto, arguments.did limit the parties’intended and
animmediately conductingbycourt erred notthat the trialargument

motion,in such awould have been raisedjurorvoir dire of eachindividual
followingcommentsjuror’swas whether thesince the critical issue here

improperlyhadjurya claim that theof the verdict raised colorableentry
appropriatelyand whether the trial courtproofshifted the burden of

639, 659,Smart, cert.v. 136 N.H.the matter. See Stateinvestigated
455,Hickens,(1993); 121 N.H.denied, 917 see also Vatistas v.510 U.S.

(1981). heThus, to raise the issueupon Sleeperit was incumbent456-57
His failure to do soin his in his motion.petition post-verdictraised habeas

131 N.H. atAvery,review on collateral attack. Seeprecludes subsequent
review).143 defaults later collateral(procedural may preclude

petitionerThe State out in its brief that even when a habeaspoints
issue, thatdefaults on an a court nonetheless addressprocedurally may

if it narrow to the rule of waiver.exception proceduralissue falls within a
not that In thescope exception.This court has before examined the of

courts, habeas to “demonstrateexception requires petitionerfederal the a
‘actually‘cause’ ... that he is innocent.’”prejudice’either and ‘actual or
(citations(1998)States, 614, omitted);See v. United 523 U.S. 622Bousley

(2000). however,§see also 28 U.S.C. 2254 has not that heSleeper, argued
fits this and we therefore decline to address it.exceptionwithin

Sleeper’sthe decreeupon foregoing, superior grantingBased the court’s
corpusfor writ of habeas is reversed.petition

Reversed.

GalwayDalianis, Hicks, JJ.,Broderick, C.J., concurred.and and


