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the orderagree. Accordingly, modify accordingly,we we trial court’s and
the asaffirm order modified.

part;in asaffirmedModifed modified.
DugganBroderick, C.J., Dalianis, Hicks, JJ.,and and concurred.
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(.Nicholas Cort, attorneyattorney assistantAyotte, generalA.Kelly
theorally),on the brief and for State.general,

(EricWilson, Bush, P.C., of Nashua R. Wilson and Laura M.Durkin &
brief, theand Mr. Wilson for defendant.orally)Dudziak on the

J.)GALWAY, of(Hampsey, grantJ. the Trial Court’sappealsThe State
defendant,byevidence filed the Jonathan Steimel.suppressmotions to

rulingin that the defendantThe that the trial court erredarguesState
confessed, and no circumstancescustody exigentwas in when he that

a We reverse andjustified takihg the defendant’s blood without warrant.
remand.
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The court infollowing byfacts were either found the trial or theappear
The was in arecord. defendant involved head-on collision around 10:00

2004,p.m. Day,on the Labor on 13 inSunday before Route Milford. When
Officer of theBrightWilliam Milford Police arrived at theDepartment
scene, him had asleepthe defendant told that he fallen and run into the
other Thevehicle. defendant that he had beenexplained working since
4:00 and his ifway Brighta.m. was on home. asked the defendant was

and toinjured pointedhe a cut on his knee. The defendant was taken to
the by ambulance where was methospital byhe Officer Garrett Booth of
the Milford Police Department.

Booth arrived at the hospital p.m.at 10:57 and found the defendant on a
bed, byattended two nurses. Booth asked a nurse and the defendant for

him;topermission speak yes.both Boothwith said informed the defendant
that speak.he did not have Booth the ifto When asked defendant he was
injured, the again pointeddefendant to the cut on his knee. Booth later
discovered that the also injureddefendant had his foot. At pointsome
during conversation,their twenty thirtyto minute the defendant was

anplaced on IV. He remained on forhospitalthe bed the duration of his
conversation with Booth.

After speaking defendant,with the Booth believed that he impaired.was
Booth difficultyobserved that he had keeping eyeshis open, had droopy
eyelids and small Theextremely pupils. speechdefendant’s was slurred
and at times it that he noappeared had idea what he was Whensaying.
Booth asked the if normallydefendant he his speech,slurred he replied
that he did not doingrealize that he was so.

Booth, a certified drug recognition expert, believed that the defendant
beingwas affected aby analgesic.narcotic Booth thatexplained he

thebelieved was impaireddefendant and was exhibiting characteristics
associated with heroin use. The defendant denied taking any drugs. Booth
again told the thatdefendant his wereobservations consistent with

types drugdifferent of use and that he found it hard to believe the
had anydefendant not taken drugs night.controlled emphasizedthat He

that it was obvious to him that the defendant was impaired. The defendant
then Boothtold that he had taken two Percocets in evening.earlier the

The defendant was arrested aggravated drivingfor while intoxicated.
(2004) (currentSee 2006)).RSA 265:82-a version at RSA 265-A:3 (Supp.

arrest,After givenhis the defendant was an Administrative License
form,Suspension ofinformed his and arights sampleblood was taken.

trial,to thePrior defendant moved to suppress his tostatements Booth
and evidence his samples.related to blood The trial court ruled that when
Booth withspoke the defendant in the hospital, he was tosubjected
custodial interrogation and not ofinformed his Miranda rights. Because
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to without the benefitinterrogationcustodialsubjectedthe wasdefendant
unnecessaryit to determineMiranda, that wasthe trial court foundof

thatthe court foundvoluntary. Lastly, trialhis statements werewhether
was under theunjustifiedwithout a warrantthe defendant’s bloodseizing

the defendant’sgrantedthe trial courtAccordingly,circumstances.
the factualwill trial court’sappeal, acceptOn wesuppress.motions to

clearlyor erroneous.in the record arefindings they supportlackunless
(2004).Johnston, 448, of the trial court’sN.H. 451 Our reviewv. 150State

conclusions, however, is de novo. Id.legal

SuppressI. Motion to Statements

hiscustody duringnot inthe wasThe contends that defendantState
voluntary.and that his statements werewith Boothconversation

Therefore, the trial court erred.argues,the State

A. Custody

undergoesa custodialwarnings requiredare when defendantMiranda
(1966).Arizona, 384 436 The trial courtSeeMiranda v. U.S.interrogation.

found, interrogated.that the defendant wasdispute,the State does notand
custodywas inThus, only whether the defendantwe need determine

under StateargumentsWe consider the theduring interrogation.that first
Ball,v.Constitution, analysis.to aid in our Stateusing onlyfederal cases

(1983).226, 233124N.H.

the of the trial courtfindingswe will not overturn factualAlthough
evidence,the of the we reviewcontrary weightare to manifesttheyunless

1,Locke,of de State v. 149 N.H.custodydetermination novo.the ultimate
(2002). duringa toCustody entitling protectionsMirandaperson6

or restraint on freedom of movementformal arrestinterrogation requires
N.H.with arrest. State v. 132Carpentier,to the associated formaldegree

(1989). be123, imposedThe on freedom of movement must126 restraint
Tucker, 526,State v. 131 N.H. 530police custody.the to constituteby

(1989). arrest, trial must determineIn the absence of formal the court
sufficiently bymovement was curtailedsuspect’s freedom ofwhether a

in the would haveperson suspect’s positionhow a reasonableconsidering
132 at In itsCarpentier, reachingthe situation. N.H. 126-27.understood

consider, factors,decision, other theamong suspect’sthe trial court should
thethe of officerssurroundings, present,with the numberfamiliarity

the and the interview’sphysicallywhich was restraineddegree suspectto
atand character. Id. 127.duration

Tucker, likeconfronted with a factual situation muchIn we were
case,that a state the crashtrooper investigatingone before us here. Inthe
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injuredof a small entered the room of an theplane hospital suspect,
defendant, Tucker, 131piloting plane.and asked him who was the N.H. at

answer,gave self-incriminating trooper528. The defendant a and the then
rights.advised of his Id. theappeal, arguedhim Miranda On defendant

inimposedthat “the restraint on him his effectphysical by hospitalization
inrendered him because he was not free to leave.” at Wecustody Id. 529.

that jurisdictions addressingdetermined other whether such confinement
custody purposes varyingto for the of Miranda had reachedequates

results, the facts of Id.dependent largely upon particular each case. We
then “theheld that better reasoned is that taken theapproach by majority

courts,of that the contemplated byrestraint Miranda is that interference
the which bywith defendant’s freedom is the Id. at 530imposed police.”

added). Miranda,(emphasis This is consistentapproach entirely with
practicewhich set out to eradicate the of police imposing custodyofficers

upon Miranda,to coerce fromsuspects confessions them. 384 U.S. at 445-
here,Where,58. any uponas restraint the defendant imposed solelywas

by personnel, the police advantagemedical and did not take of the
situation,defendant in this theand record “is devoid of evidence to support

objectively] that,an belief byreasonable the defendant hehad been
leave,free tophysically police requestthe would not have heeded his soto

do,” 531,Tucker, 131 N.H. at the defendant was not in custody for
Miranda purposes and the trial court erred by ruling contrary.to the

The trial “thecourt found that defendant in custodywas at the time that
that,Booth to theexplained defendant that he uponbelieved based his

observations, the impaired.” court,defendant was According to the trial it
was relevant that Booth testified that was athere chance that the

may Also,defendant not have felt free to leave. the trial court found it
relevant Booththat did not inform the defendant that he towas free leave
and that the defendant remained on the bedhospital for the duration of
the interrogation. We disagree with the trial custodycourt’s
determination.

defendant,Prior to speaking with the Booth asked for permission to
speak with him. also informed theBooth defendant that he did not have to
speak. There was only one officer thepresent and entire conversation

minutes,lasted only twenty to thirty which theduring defendant was
never physically restrained.

The defendant he inargues custodythat was because he was unable to
leave hospitalthe during interrogation.the Assuming that the defendant
could not leave the hospital, hospitalit was because requiredstaff had him

tests,to certainundergo not because of orany byacts statements Booth.
noted,As interference with the defendant’s offreedom movement must be

imposed police Tucker, 530;the toby custody.create 131 N.H. at Statecf.
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(defendant(1986)495, custody hospitalin inLescard, N.H. 496v. 128
being questioned).he handcuffed whilebecause was

atransformed intoThe court found that the conversation wastrial
hisBooth confronted the defendant withinterrogationcustodial when
thefactor, note thatthis is a relevant butagreeWe thatsuspicions.

end and casualgeneralnear the of an otherwiseconfrontation occurred
questioningheld didpreviouslyhave that confrontationalconversation. We

an otherwise casualcustody briefly duringwhere it occurrednot constitute
132N.H. at 127.Carpentier,conversation. See

thatsubjectivethat Booth’s beliefFinally, the defendant contends
custodyto the determination.custodywas in is relevantthe defendant

however,beliefs, determinative of the issue.are notsubjectiveBooth’s
(1985).257, objective263 is an testCustodyv. 126 N.H.Riley,State

havethe wouldperson suspect’s positionhow a reasonable inuponfocused
(1993). Here,Baroudi, 62,137 65situation. State v. N.H.understood the

theto to him and informedpermission speakBooth the defendant’sasked
recordAdditionally,did have thespeak.that he not todefendant

restraint theanyto there was onphysicaldemonstrates that the extent
movement, staff andhospitalas a result of the actions ofdefendant’s it was

theby Finally,acts statements conversationany police.not because of or
general and casual. Aftermostlyand the defendant wasbetween Booth

circumstances, the trial court’stotality acceptingthe of theconsidering
fact, custody duringthe not inof we conclude that defendant wasfindings

(ultimateLocke, 149 at 6with See N.H.his conversation Booth.
novo). wasBecause the defendantdetermination of reviewed decustody

Booth, inthe trial court erredduringnot in his conversation withcustody
to on thatsuppress ground.the defendant’s motiongranting

protectiongreaterThe Constitution offers the defendant noFederal
rightsto the defendant’sregardthan does the State Constitution with

(2003).Turmel, 377, 385 weAccordinglyv. 150under Miranda. State N.H.
thethe Constitution as we do underreach the same result under Federal

State Constitution.

B. Voluntariness

issue, specificallythe courtrulingBecause the trialcustodyof its on
statements to theon the issue of whether the defendant’sdeclined to rule

the court indicated that it wasvoluntary. Althoughwere trial haspolice
voluntariness,of find little for this in thesupportinclined to find a lack we

initiallyis a of fact forquestionrecord. A of voluntarinessdetermination
it iscourt, contrarywill unlessthe trial whose decision not be overturned

Fleetwood, 396,149the State v. N.H.weightto the manifest of evidence.
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(2003). Here,402 issue,because the trial court did not rule on the and
because theresolving mayissue require additional factual wefindings,

Town,decline to address it. See Country Bethlehem,N. Envtl. Servs. v. of
(2004).606,150 N.H. 619

II. Motion to ResultsSuppress Blood Testof

The State next contends that the trial court erred in thesuppressing
evidence of the above,defendant’s blood test results. As noted when

a trialreviewing court’s on aruling motion to we defersuppress, to the
trial court’s factual findings theyunless lack support in the record or are

erroneous,clearly and we thereview trial court’s legal conclusions de novo.
Johnston, 150 N.H. at 451. We confine our analysis to the State
Constitution because neither party makes a federal constitutional claim.

Stern, 705, (2004).State v. 150 N.H. 708 We rely upon federal cases toonly
aid in our analysis. Id.

Withdrawing blood without a warrant and without consent is a
search and seizure under the Fourth Amendment of the United States

I,Constitution and under Part Article 19 of the New Hampshire
Constitution. Schmerber California, 757,v. (1966);Stern,384 U.S. 768 150
N.H. at 708-09.Warrantless searches are prohibited unless they fall within
the narrow confines of a judicially Stern,crafted exception. See 150N.H. at
708. The State bears the burden of proving by preponderancea of the
evidence that a search falls within one of these exceptions. Here,Id. the
State contends that the warrantless search justifiedwas by exigent
circumstances.

Exigent circumstances “refer to those situations in which law
enforcement agents will be unable or unlikely arrest,to effectuate an
search, seizure,or for which probable exists,cause unless they act swiftly
and, without seeking prior judicial Graca,authorization.” State v. 142 N.H.
670, (1998) omitted).673 (quotation Whether exigent circumstances exist is
judged by the totality of the circumstances and largelyis a question of fact

court,for the trial which we will not disturb clearlyunless erroneous.
Stern, 150N.H. at 709.

The exigent (1)circumstances exception is satisfied when: the police
cause; (2)have probable and the delay caused by aobtaining search

warrant would create a substantial threat of imminent danger to life or
public safety or likelihood that evidence Stern,will be destroyed. 150 N.H.
at 708-09. The found,trial court and the parties do not dispute, that
probable cause existed for theseizing Thus,defendant’s blood. onlywe
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delay by a search warrant wouldobtainingaddress whether the caused
destroyed.a likelihood that the evidence would have beencreate

contention that the issue has not beenfirst the defendant’sWe address
arguingthat the State barred fromThe defendant ispreserved. argues

ofpresentthe State failed to evidencecircumstances becauseexigent
hearing.the the defendantduring Specifically,circumstancesexigent

drugsthat failed evidence that metabolize suchthe State toargues present
inlikelythe blood have resulteddelay seizingthat a in defendant’s would

however,drugs,of wasthe destruction of evidence. The metabolization
and the State’s fortrial order in motionaddressed in the court’s

theTherefore, the foundation forevidentiaryreconsideration. because
anyhad toopportunityin and the trial court an correctissue is the record

Tselios,error, for v. 134 N.H.preserved appeal.the has been Statematter
(1991).405,407

prove exigentthe State failed toThe trial court found that
that the of theit not evidence levelspresentcircumstances because did

that coulddissipate rapidlyin the blood would so Boothdrug defendant’s
Also, it thatthe trial found relevantnot have obtained a warrant. court

the late hour.magistrate givendid to locate aattemptBooth not
isissue, noted that alcoholpreviouslyAs to the first we have

taking breathalyzerin asignificant delayin the andbody anymetabolized
of the driver’sthe State of an accurate indicationmay deprivetest
Schneider,v. 124result in the loss of evidence. Statecondition and could

242, 245(1983). to conclusion withWe see no reason reach a differentN.H.
the ofingestionto a distinction betweenregard drugs. “Makingcontrolled

Peopleand is needless refinement and distinction.”drugsalcohol that of a
(Ct. 1982).Ritchie, 773, App. Although drugs775 someRptr.v. 181 Cal.

warrant,along police policefor that can obtainmay enoughbe detectable
which arecertainty drugs affecting suspects,officers know withcannot

drug,if he took he beparticular mayand even a discloses that asuspect
1998)(9thSee, Edmo, 1289, 1291140 Cir.United States v. F.3dlying. e.g.,

(defendant andhe cocaine butmethamphetaminetold officers consumed
the ofonly presence marijuana).urine test revealed

that the issue makejurisdictionsA clear of have addressedmajority
drugs.of anddistinction the metabolization alcohol controlledno between

602, (1989);Assn., U.S.v. Labor Executives’ 489 623RailwaySkinner
834, (Iowa 1992);Edmo, 1292; 493 837Strong,140 at v. N.W.2dF.3d State

(Miss.52, 2002);State, 55 State v.App.820 So. 2d Ct.Holloman v.
(S.D. 1999);Hanson, 885, Ritchie, 181 Cal. at 775.Rptr.893588 N.W.2d

join majority.we thatToday,
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concern,As for the trial court’s second it noted that although
a search warrant at Booth shouldobtaining night delay,creates have

magistrate.to locate a When an is to obtain aattempted tryingofficer
sensitive, however,blood at and the evidencesample night locatingis time

a magistrate risks destruction of the evidence. v. 125State N.H.Wong,
610, (1984). Moreover,630 it is common knowledge that a warrant is
considerably more difficult to obtain night during workingat than hours.

Here,Id. this was even moredifficulty pronounced because it was late at
night on a weekend.holiday

circumstances,After thereviewing totality of the we conclude that the
trial offinding exigentcourt’s no unsupported bycircumstances was the
evidence.

Reversed and remanded.

DugganBroderick, C.J., Dalianis, Hicks, JJ.,and and concurred.
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