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(.RandallPratt,Law Randall L. of Portsmouth L. Pratt on theOfficesof
brief and fororally), the plaintiff.

(JamesSchulte,Law Janies H. of Dover H. Schulte on the briefOfficeof
and for theorally), defendants.

Broderick, defendants,C.J. The Skaltsis,Nickolas and Lorraine
J.)appeal (.Fauver,an order of the Superior Court entering forjudgment

the plaintiff, LLC,Premier Capital, on a inpromissory note the amount of
$703,504.99.They argue (1)that the trial court erred in ruling that: the
applicable (2)statute of limitations on the note was twenty years; the

(3)plaintiff action;had standing bringto this there was sufficient evidence
(4)of note;the amount due under the and the plaintiff’s claim was not

bybarred laches. Following argument court,oral before this the parties
were allowed to file supplemental 28,memoranda on or before August
2006, further affirm.addressing the statute of limitations issue. We

I

12, 1990,On March the defendants executed a note inpromissory the
$565,000amount Banks,of in favor of First NH Exeter Banking Company.

The note for aprovided variable interest rate equal to the Bank of Boston
plusbase rate adjusted daily,1.50% and provided for amortization over

twenty-five Theyears. note was bysecured first mortgages 3Aon Rose
Dover,Street and 124 Broadway in together with an assignment of leases

and rents on those properties. 1992,In the promissory note and mortgages
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were furthertheyin 1993andRealty Corp.,Hilcotoassignedwere
Inc.Hampshire,Newto AMRESCOassigned

unsuccessfully forand filedthe note in 1992onThe defendants defaulted
1993, Hampshire,AMRESCO NewIn Decemberbankruptcy protection.

on thethe then duefor balancethe defendantsupona demandInc. made
Hampshire,New$659,632.79. AMRESCOSubsequently,note, waswhich

in 1994 onsale Junemortgagea foreclosureconductedInc. advertised and
Inc.Hampshire,New1996 AMRESCOIn Marchboth properties.

Hampshire,Newnote to AMRESCOpromissorytheassigned original
assignedL.P.23, 1997, Hampshire,NewAMRESCOSeptemberL.P. On

10, 2003, the plaintiffSeptemberInc. OnCapital,to Premierthe note
promissorytheaction, assignedit had beenthatallegingthiscommenced

inCompanyBankingto Exeterthe defendantsbyoriginally givennote
thetrial, forjudgmentthe court enteredbenchFollowing a1990.March

$703,504.99.This followed.appealin the amount ofplaintiff

II

in theapplyingtrial court erredthat thearguefirstThe defendants
(1997)rather than thelimitations RSA 508:6underoftwenty-year statute
(1997).508:4, contendTheyRSA Iunderstatute of limitationsthree-year

(1859),Gannett, holds“squarely39 N.H. 140v.in Crossthat our decision
foreclosed, isdischargeeven if nohas beenmortgagethat once the

bemayand no actionenforceablerecorded, longeris nomortgagethe
alsoThe defendantsof the statute.”meaningit theon withinbrought

(2006),153 N.H. 376Dejadon,in Co. v.holdingrecent Cadlethat ourargue
be overruled.and shouldis in conflictwith Cross

earlyand ourhistory of RSA 508:6the legislativeA review ofbrief
to determinenecessaryisstatutory provisionthatinterpretingdecisions

effectivelydecision in Cadleare correct that ourdefendantswhether the
thestating whyand withoutactually citing [it]Cross “withoutoverruled

law.”stating newdecision wasCadle
limitations was first enactedstatute ofgeneralHampshire’sWhen New

thefromcompletely exemptwere1791, by mortgagesin “notes secured
(1997). 1842,535,Provencher, InNorte, 142 N.H. 538Inc. v.statute.” Del

bynotes secureduponthatprovide “[a]ctionsamended tothe statute was
entitled to commenceplaintiffas the islongsomay broughtbemortgage,

(1842). only change“[T]heRS 181:6mortgage.”theany uponaction
that, being completelyrather thanrevision wasthe 1842byintended

limitations, thereaftera note wouldmortgageoffrom the statuteexempt
it.”mortgage securingof time as thesame amountfor theonly exemptbe

reenacted athe statute “has beenNorte, Althoughat 538.Del 142 N.H.
that sincechangematerial isonly1842 ... [t]heof times sincenumber
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1878, of the statute beenapplication has limited to notes secured by
statute,of real estate.” Id. at 538-39.Themortgages now codified as RSA

508:6, currently “Actions aprovides: upon by mortgagenotes secured of
may broughtreal estate be so as thelong plaintiff bringis entitled to an

(1997),action the Read in with RSAupon mortgage.” conjunction 508:2
which that action for theprovides recovery“[n]o of real estate shall be

accrued,”after 20 from the time thebrought years right to recover first
RSA twenty-year508:6 “establishes a of limitations forstatute notes

Norte,by mortgagessecured on real Del 142property.” N.H. at 537.
Cross,In case,we considered the Inapplication of RS 181:6. that the

maker-obligor gave defendant Gannett promissory bynotes secured a
Cross,mortgage. thereafter,39 N.H. at 140. Shortly Gannett endorsed the

notes and transferred them and the mortgage to Bell. Id. SomeJoseph
later,years Bell sold and delivered the notes and to themortgage plaintiff,

Cross. Id. later uponCross foreclosed the butmortgage was unable to
the thesatisfy balance due on notes. Id. at 140-41.Some yearsfifteen later

notes,Cross sued Gannett on the which had become due more than ten
years before commencement of the suit. Id. at 141.We held that the action
was barred based theupon fact that ...mortgage given“[t]he was to
secure the of the makerliability [obligor] [and that Cross’ action was]

onbrought liabilitythe of the endorser,endorser.” Id. at 142. theBecause
Gannett, givedid not a mortgage to secure his liability, obligationshis
were not subject to the twenty-year statute of limitations. We noted that
the decision left open questionthe “whether the statute can be construed
to anymean more thanthing that an action may brought,be on account of

note,any specific liability, upon the longso as the plaintiff is entitled to
maintain an action theupon mortgage, as security the same liability.”for

added).Id. at 142-43 Left(emphasis unanswered by decision,the Cross
therefore, was “whether the specific onliability, account of which the right
of action on the note is to be considered 181:6],as extended by [RS must
not be the same as that which the mortgage givenis to secure.” Id. at 142.

later,yearOne we cited Cross as for thesupport conclusion thethat
twenty-year statute of limitations did not,not toapply parties who did
themselves, give security for their obligations. Ladd,See Savings Bank v.

459, (1860). Bank,40 N.H. 471 In Savings the plaintiff claimed the benefit
of the twenty-year statute of limitations for a notepromissory signed by

individuals,seven including J.T. andCheney Jesse Ladd. Id. at 460. Six
days after the father,note was signed, Cheney’s who signedhad not the
note, executed a mortgage of his plaintiffshomestead to the to secure it.
Id. We held that the twenty-year statute of limitations did not apply to
individuals who had no knowledge of the existence of the Id. atmortgage.
470-71.We reasoned:
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of the to makedesign legislatureit was the and intention[U]nless
the creditorlongnote liable it so aspersons sign uponall who a
been givenwhich hasmay bring upon any mortgagean action
note or ait, by a to thegiven partyhim to secure whether

at timeanyat the date of the note orgivenwhetherstranger;
after; knowledgethe consent and with thegiven byand whether

them,note, either of this defendantthe of the or withoutsignerof
liable, of the statuteif he chooses to avail himselfcannot be held

of thebar; legislaturecould have been the intentionand that such
be impossible.we have before seen to

which, wein in Cross v. Gannett...opinionId. We found “some views the
it,” id. atthink, giventhe which we havefavor the construction of statute

“‘the of471, object [RSthe statement in Cross thatapprovalwithquoting
note, byof the suitremedyto make the of the holdermanifestlyis181:6]

mortgage,theit, by uponthat which he has actioncoextensive withupon
tanto,the land for themaking application proofpurposefor the of

Cross, atat 471 39 N.H.by (quotingof the secured it.’” Id.payment debt
141).

(1864),later, 45 N.H. 502 we reliedWhipple,in Alexander v.yearsFour
that the statuteholding Savings appliesthe in Bankupon and extended

the mortgage givenshould both the note and“only persons signto such as
decisionthe that under therejected suggestionto secure it.” Id. at 503.We

Cross,in

payeeso as theupon longaction be maintained the notemayan
uponunder his theremedy mortgagehave availablemay any

note;the and when suchto secureproperty pledgedthus
mortgageof the issecurity by wayis and theproperty destroyed

available, uponthe of action both the noterightno thatlonger
years.be barred in sixmortgageand the shall

not be a bar toRather, anythat the statute meant that it “shallId. we held
bemight properlyuntil the statute of limitationsaction the noteupon

to secure it.” Id. atmortgage givenaction theany uponas a bar topleaded
504.Thus:

no action could bewere so thatmortgage dischargedIf the
act,it, then, the the statute ofthe terms ofbymaintained on

If had beenagainst mortgagelimitations would run the note. the
could beno actionthereby paid,foreclosed and the note

byremains unpaidBut if the notemaintained on either.
otherwise, the ismortgageor andmortgageforeclosure of the

the notemay uponaction be maintaineddischarged,not an
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statute, until such time as the statutebeing bywithout barred the
to action themight properly pleaded any uponof limitations be

mortgage.

Id. at 505.

Cadle, “consistentlyIn we noted that have interpreted [RSAwe
508:2 and to mean that of the conditions of aonly upon performance508:6]

is itmortgage discharge compelled byrendered void and a the
Cadle,mortgagee.” 153 N.H. at 379. full of a note or anpayment“[A]bsent

express discharge of the themortgage by mortgagee, merely foreclosing
theupon mortgage discharge bycannot void or it of Id.operation law.”

Cross, us, Cadle,Unlike in the incase before as the defendants both
Thus,made the note and gave mortgagesthe to secure it. under an

court,unwavering line of from “althoughdecisions this the nomortgagee
longer has recourse to the once itproperty has been sold free and clear at

sale, assert, (thea foreclosure mayhe still in an action against his debtor
mortgagor), that where the covenants of the mortgage given to secure the
note remain undischarged, the debtor waived the toright plead the statute

Norte,of limitations for twenty years.” Del 142 N.H. at 539-40.
we holdAccordingly, that Cross is not in withconflict Cadle and that the

trial court correctly concluded that the “action clearlywas withinbrought
20 of theyears default,defendants’ and is therefore not bybarred the
statute of limitations.”

Ill

The arguedefendants next that the trial court’s that theruling
plaintiff had tostanding bring this action on the note was not supported by
the evidence. “No particular is tophraseology required effect an
assignment.” Dodge-Freedman 647,In re Poultry 148 F.Company, Supp.

(D.N.H. 1956) omitted).650 (quotation “The ultimate test is the intention
of the assignor giveto and the to receiveassignee present of theownership

omitted).claim.” Id. at 650-51(quotation “Avalid assignment may be made
by any words or acts which fairly indicate an intention to make the
assignee the owner of a claim.” Cosmopolitan Trust Co. v. Leonard Watch

(Mass.Co., 827, 829 1924).143N.E. “The important thing is the act and the
intent;evidence of Thus,formalities are not material.” Id. or“[w]hether

assignmentnot an questionoccurred is a of fact for the trial court.” Gold’n
Co., (8thInc. v.Plump Poultry, 1312,Simmons 805 F.2dEng. 1316 Cir.

1986).
John anCummings, LLC,account atmanager plaintiff Premier Capital

testified that the givendefendants’ file was to him by an authorized
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itInc. the intent that beCapital,of Premier withrepresentative
LLC. The trial court found:Capital,transferred to Premier

from Premierrepresentativetestified that aCummings credibly
file and told him to enforce it onhim the defendants’gaveInc.

transfer was conductedphysicalof Premier LLC. Thebehalf
LLC,an of PremierCummings, agentto asgivewith the intent

such, Premierthe note. As the transfer fromthe to enforceright
PremierLLC was a valid transfer and vestedInc. to Premier

Therefore,enforce the note.rightPremier Inc.’s toLLC with
to this action.standing bringPremier LLC has

thebyarefindings they supportedtrial court’s factual asWe affirm the
& 154 N.H.Hampers Hampers,In the Matterrecord before us. See of

(2006).275, 279

standingnot haveplaintiffalso contend that the doesThe defendants
and, thus, onlyit couldnot a instrumentnegotiablebecause the note was
there no evidence.an for value for which wasconveyed by assignmentbe

however, that there“necessarybecause it is notargument,We thisreject
thequestionwhere the arises betweenanyshould be consideration

Trust, at143 N.E. 829.Cosmopolitanand the debtor.”assignee

IV

thereby rulingthe trial court erred thatarguenext thatThe defendants
the and thatof the amount due under notesufficient evidencewas

the sale. alsoTheyfrom foreclosuregeneratedinsufficient funds were
deficiencytheprovesubmitted to the amount ofcontend that the evidence

was insufficient.owed

in the most favorable toreview, lightconsider the evidence“On we
onlya award if wedamageand will overturnprevailing partythe below

Bank, 762,St. 142 N.H.Mary’serroneous.” Touma v.clearlyfind it to be
omitted). sale, a(1998) As to the foreclosureand brackets(quotation766

effort to obtain a fair andevery“must exert reasonablemortgagee
Murphycircumstances.” v. Financialunder thepricereasonable

(1985) omitted).536, 541 “What(quotation126 N.H.Development Corp.,
upsetthe must establish anmortgageea fair or whetherprice,constitutes
a fairsale, make other reasonable efforts to assureadjourn the orprice,

case.” of“Inadequacythe circumstances of each Id.uponprice, depends
faith unless the is sopriceto demonstrate badalone is not sufficientprice

conscience.” Id.judiciallow as to shock the



117

$154,600for thewerefor the propertiesThe 1994 tax assessments
Cummings$313,200 Broadway property.for theandpropertyRose Street
$80,000was forfair on the propertiesthat he believed the valuetestified

brought$170,000 The foreclosure saleBroadway.and forRose Street
found$190,000 The trial court$51,000 Broadway.Street and forfor Rose

below thesignificantlyrealized at auction werealthough pricesthat the
carriedproperties significantof the theproperties,tax assessment values

taxes,their thuspaythe defendants did notyearstax for theburdens
addition, the court foundInpotential buyers.them less valuable tomaking

a in themay glut propertythat “there have beenthat there was evidence
the court found thatFinally,the sale.”market at the time of foreclosure

the ofone between withdrawalapproximately yearthe defendants had
foreclosure, timeduring theyand the whichpetitiontheir bankruptcy

ineffort the As the court statedproperty.made no and no to sellpayments
its order:

investors,estate therelatively sophisticated realBeing
had theywould have sold the beensurely propertiesdefendants

satisfyon the to ahigh enough price propertiesable to secure a
No to find aoutstanding mortgage. stepsof thelarge portion

foreclosed on thetaken until after Amerescobuyer [sic]were
didreasonablyThe court can infer that the defendantsproperty.

highcould not obtain as aproperties theynot sell the because
satisfy mortgageneed to theirselling price theyas would

obligations.

thefindingthe record the trial court’s thatsupportsWe hold that
the andpriceobtained a under circumstancesforeclosure sale reasonable
of bad faith.support findingthat the was not so low as to aprice

owed, record likewisedeficiency supportsAs to the amount of the the
did not use the Bank offindings. Although Cummingsthe trial court’s

owed,in calculate the amount hespecifiedBoston interest rate the note to
to the Bank ofequal“that the Federal Reserve rate wasprimetestified

rateBoston base rate at times when the Bank of Boston base was available
reliable and accuratethat the Federal Reserve rate is aprime[and]

rateto for the time the Bank of Boston wasperiodmeasure use
is, ultimately bythat when Bank of Boston was consumedunavailable

(S.D. 1993)745,v. 810 F. 747 Miss.Cage, Supp.another bank.” F.D.I.C.Cf.
(where theby primerate on a note is determined reference tothe interest

institution, on ancomputerate of a failed it is reasonable to interest based
FDIC). Furthermore, as the trial courtprime byalternative rate selected

noted, payment historyevidence of the defendants’ wasplaintiff’sthe
the“essentially byuncontroverted defendants.”
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V

The final that the trialargument by rulingdefendants’ is court erred
that the was not of laches. The thatplaintiff guilty theydefendants assert
destroyed all of their records to the note at issue based theirrelating upon
belief that actions under the note would the statute ofany bybe barred
limitations. that have been theThey argue they prejudiced by plaintiff’s

in and should notdelay bringing obligated paythis action therefore be to
the debt.

“Laches aequitable litigationis an doctrine that bars when
Laura, 141potential plaintiff slept rights.”has on his In re Estate N.H.of

(1997).628, time, principally635 “Laches ... is not a mere matter of but is
a of the of the claim to enforced—anquestion inequity permitting be

founded on some in the conditions or relations of theinequity change
omitted).parties delayor the involved.” Id. When theproperty (quotation

in thebringing applicable period,suit is less than the statute of limitation
laches will constitute a if theonly delaybar to suit was unreasonable and

(1984).701,124prejudicial. Acceptance Corp.,Jenot v. White Mt. N.H. 710
suit,“In whether the doctrine thedetermining applyshould to bar a court

should consider the of the the conduct of theknowledge plaintiffs,
defendants, vindicated,the interests to be and the resulting prejudice.”

(2001) omitted).Co., 631,Miner v. A&C Tire 146 N.H. 633 (quotation
trial court has in decidingbroad discretion whether the“[T]he

“[ujnlessid.,circumstances itsjustify application,” and we find that the
bytrial court’s decision is the evidence or erroneous as aunsupported

law, it,”matter weof will not overturn id.

The trial court in ruling:stated its

The defendants’ destruction of their financial relatingrecords to
this note between the foreclosure and the commencement of this
action itwas not reasonable because was based anupon
inaccurate of the law andinterpretation does not amount to
sufficient The defendants are notprejudice. unsophisticated, they

sellers,savvy purchaserswere real estate and and theiroperated
runningbusiness considerable lines of credit and transferring

amounts of real estate. helarge Additionally, Skaltsis testified
and his wife ceased making payments theyon this note because
no tolonger wanted maintain control of the Theproperties.

note,consciouslydefendants defaulted on the thehoping
foreclosure would them of their responsibilitiesabsolve under the

such,note. As from theany prejudice resulting defendants’
destruction of the relatingrecords to this note is thepurely
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theimpose equitablethe court will notown fault anddefendants’
on thispaytheir todischarge obligationtodoctrine of laches

note.

no error.We find

Affirmed.
Galway Hicks, JJ.,Dalianis, Duggan, concurred.and

judicialHillsborough-northern district
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