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seven-yearthehearing on whetherterm, furtherremand for aand
imposed.shouldbedeferred sentence

andin part;in vacatedpart;Reversed
remanded.
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judicialHillsborough-southern district
No. 2006-360

re 2006-360In Father
14, 2006Argued: November

16, 2007Opinion Issued: March

(Glenn Perlow, on theattorney,A.attorney generalA.Kelly Ayotte,
Division forHampshireof and for the Neworally),memorandum law

Children, Families.Youth and

Boscawen,Werme, brief for the father.by orally,J. of andPaula

brief,Goffstown, by Hillsborough County.forM. ofCarolyn Kirby,

father, P.S.,Hicks, Superior CourtappealsJ. The decisions of the
J.) in{Brennan, of counsel abuserequests appointmenthis fordenying

(2002 2006)&chapter Supp.RSA 169-Cand underneglect proceedings
his We affirm.involving daughter.

E.S.,P.S.’ was bornfollowing daughter,The facts in the record.appear
father,E.S. never lived with herin 1990 and lived with her mother. has
of hisunsuccessfully sought custodyin P.S.Pennsylvania.who resides

superiorin 1992 and 1995 in the court.daughter
2005, toprotective custodyIn the E.S. in dueFebruary police placed

The Newneglectful.mother abusiveallegations that her was and/or
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Children, (DCYF)forHampshire Division Youth and Families filed a
169-C:3, XIX(b) (2002).petition pursuantfor abuse and to RSAneglect

petition.P.S. was not named in the The Milford District Court held a
preliminary 17, 2005,and an orderhearing Februaryissued on finding
that E.S. was her andneglected by legalmother DCYFawarding custody.
Although P.S. was informed of the hearing by telephone, he did not attend.

order,partAs of the the court “denied until further P.S.’hearing”
daughter.with hisvisitation

10,An onadjudicatory hearing was held March 2005. P.S. theattended
se. courthearing pro The found that E.S. aagain neglectedwas child and

awarded legal custody to DCYF. P.S. was given rightsvisitation
conditioned upon the discretion of DCYF in guardianconsultation with the
ad litem. This wasarrangement continued the court atby dispositionala

2005,inhearing held April prowhich P.S. attended se.
19, 2005,May HillsboroughOn County (County) sent P.S. a copy of its

motion that the himrequesting court order to a financialcomplete affidavit
purposesfor of thedetermining reimbursement he owed the Countyto

(2002).the pursuantand State to RSA 169-C:27 Section V theof statute
charges services,the withCounty collecting reimbursement for on behalf

State, personof the from or personsthe law thechargeable by for care and
169-C:27, 31, 2005,necessities of a RSA V. On Maychild. the district court

granted the andCounty’s motion P.S. submitted a financial affidavit. On
2005,14,June the court thegranted County’s motion for parental

anyreimbursement. P.S. failed to make inpayments 2005,and theAugust
County filed a for contempt, grantedmotion which was by the court.

2005,AprilIn a anattorneylocal filed inappearance conjunction awith
motion for on behalf of intemporary custody P.S. the adistrict court. At

14, 2005,“Bill F.” onhearing F.,review held reJuly see In Bill 145 N.H.
(2000),267 the court denied P.S.’ motion for custody of his on thedaughter

basis that he “is unfit to hisperform parental duties.” Through his
attorney, P.S. filed a motion for 1, 2005,reconsideration on September

9, 2005,which was denied the district court. Onby September Attorney
Werme, P.S.,Paula on behalf of an appearancefiled and a motion to be

appointed as counsel.
The granted motion,district court theinitially but then reversed its

11(a) (2002)169-C:10,decision after thatdetermining RSA precluded
ofappointment counsel for P.S. The district court also issued a protective

prohibitingorder unauthorized contact daughter.between P.S. and his On
22, 2005, a petitionNovember P.S. filed for of inwrit certiorari superior

alia,court inter hearguing, that was entitled to court-appointed counsel.
He superior counsel,also asked the court to appoint which request was
denied.
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24, 2006, granted DCYF’s motion tothe courtFebruary superiorOn
decisions, raisingtheseuntimely appealsfiled. P.S.P.S.’ asdismiss writ

the andappealin notice of We bifurcatedappeal.issues hisnumerous
of counsel.regarding appointmenthere theonly issuesaddress

169-C:10,11(a) processviolates his dueargues that RSAOn P.S.appeal,
counsel in RSAassignment court-appointedofrights by prohibiting

that due does notprocessDCYF counterschapter proceedings.169-C
are not theindigentfor whorequire appointment parentsof counsel

proceedings.in RSA 169-Csubject chapterof or accusationsneglectabuse

the court to counselrequires appointThe Protection ActChild
of abusingwho has been accusedparentanrepresent indigentto
11(a).169-C:10, Theher RSAor own child.neglectingor his

ancounsel for“may appoint”states that the courtstatute also
“if aor the isneglect parentaccused of abuseindigent notparent

islegal representationindependentmember and suchhousehold
Id. ... RSA 169-to the interests.”necessary protect parent’s

C:10, 11(a),however, that court shallspecifically provides “[t]he
any personsother involvedattorney representnot an toappoint

brought chapter.”in a case under this

237, (2002).R., P.S. not accused ofShelbyIn re 148 239 Because wasN.H.
household,of the districtneglect, and never a member theabuse or was

his counsel.court-appointedand courts denied forsuperior requests
to the United Statesrelies the Fourteenth AmendmentuponP.S.

I, 2 of Constitution. WeHampshireConstitution and Article the NewPart
Constitution, and cite federalfirst address this issue under the State

opinions guidance only. Jeffrey P.,G. & Janette 153for In the Matter of
(2006).200,N.H. 203

of of theprocess requirements“This court is the final the duearbiter
(2002).S., 489,147 N.H. 491 There isBrittanyState Constitution.” In re

lifeno in is a fundamentaldispute parent’s familythat a natural role
I, InPart Article 2 of the Constitution. reliberty interest under State

R., a hasHaving parent148 N.H. at 239. determined that natural aShelby
interest, processnext determine whether duelegally protected we

byrequires indigent parent balancingcounsel to an naturalappointment of
(2)(1) action; thethe affected the officialprivate bythree factors: interest

proceduresof thethroughrisk of an erroneous such interestdeprivation
value, proceduralofthe if additional or substituteprobable any,used and

(3) interest, the functiongovernment’s includingthesafeguards; and
additional orand the and administrative burdens thatinvolved fiscal

atwould entail. Id. 240.procedural requirementssubstitute
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privateThe interest aprimary of non-custodial who is notparent
accused of abuse or isneglect parent-child relationship.the Id. P.S. also

that he has aargues significant givenfinancial interest that Hillsborough
County, State,on of recoverybehalf the can seek the of expensesincurred
in pursuant chapterconducted to RSA RSAproceedings 169-C. 169-C:27.

An indigent parent court-appointedhas the to counselright in certain
specificallylimited situations. RSA 169-0:10 foraffords counsel an

R,of Inindigent parent neglect.abuse or inShelbyaccused we held a
plurality step-parentsdecision that accused in neglectabuse and
proceedings rightalso have a constitutional to court-appointed counsel. In

R.,re 148 atShelby N.H. 243. For both and theparent step-parent,
interests affected include the for a ofpotential familybreakdown the
relationship and his or namehaving her entered in DCYF’s central
registry neglectful 2006);as an abusive or parent. RSA 169-C:35 In(Supp.

R., J.,Shelbyre 148 N.H. at 244 (Duggan, concurring in andpart
dissenting in part).

unaccused,Although an non-custodial parent’s mayinterests be similar
in onpart, balance are lessthey compelling. Although such a doesparent

potential exposure parentalface to reimbursement aexpenses, protected
interest,property he or she does not theshare same interests of
a marital apreserving dynamicor arelationship family parent livingthat

R.,in the household have. Shelbywould In re 148 N.H. at 240.Cf.
Moreover, an unaccused is not faced with theparent potential havingof his
or her name entered in DCYF’s central registry.

Next, unaccused,we examine the risk that an non-custodial willparent
be oferroneously deprived his or her thethroughinterests procedures

Weused. find this risk to be P.S. argues parentminimal. that “[a] without
an attorney expected navigatecannot be to legalthe complex
consequences multiple provisionsunder of the Child Protection Act ...
after a Petition for Abuse/Neglect filed onbeen] the other parent.”[has

(2002)RSA 169-C:19-e provides:

A parent who has not been with orcharged abuse shallneglect be
afforded, upon a full in therequest, hearing familydistrict or
court orregarding abilityhis her to custody.obtain At the
hearing, parentthe be providedshall the toopportunity present
evidence to his orpertaining ability provideher to care for the
child and shall be awarded custody unless the state
demonstrates, by preponderance evidence,a of the that he or she

orhas abused neglected the child or is otherwise to performunfit
orhis her parental duties.
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hearing,”a “Bill F.what known asfor isprovidesThis whichprovision,
upon theand the burdenrights placesthe parent’sunaccnsedprotects

F.,In Bill 145is unfit. reseeking custodyparentto show that theState
evidence, but doestoright presentthus has theparentN.H. at 274-76.The
the facts that theThis, together withthe burden ofcarry proof.not have to

thatand therules of evidencebynot bound the technicaldistrict court is
S., 147Brittanyrejury,a a Injudgeheld before withoutareproceedings

an will493, parentthe risk that unaccusedreducessignificantlyN.H. at
the interests discussed above.ofdeprivationsuffer an erroneous

order isdispositionaltheaddition, neglect proceedings,in andIn abuse
(review(2002)is to RSA 169-C:22subjectnot and review. Seepermanent

circumstances); RSA 169-C:24changedmotion forupon party’srequired
(2002) upon party’sreviewdiscretionaryannual review and(required
request).

interest, theincludingthe government’swe examineFinally,
thatthe and burdensfunction involved and fiscal administrative
Theentail.of counsel wouldprovision court-appointedthe

Act toprovidethe Child Protection “to protectionof ispurpose
life, toendangeredhealth or welfare is andchildren whose

of partiesto the alljudicial protect rightsestablish a framework
RSAneglectthe of child or cases.”adjudicationinvolved in abuse

169-C:2,1. byidentify importantWe two State interests advanced
(1) children; (2)Act: and the ofprotecting protecting rightsthe

neglectin abuse orparties proceedings.all involved

R.,ShelbyIn re 148N.H. at 241.
effectivechapter liberally provide169-C is to be construed “[t]oRSA

provisions chapter 169-C]which the ofjudicial procedures through [RSA
recognizewhich and enforce theare executed and enforced and

aof the and assures them fairrights partiesconstitutional and other
169-C:2,11(c) (2002); R.,In re 148 N.H. at 241.WithShelbyRSAhearing.”

mind, partiesin theweigh government’s assuringthe interestthis in we
against the of that counselhearing requiringinvolved have a fair burden

case,unaccused, Inparents. this webe for non-custodialappointed
unaccused,recognize to all non-providingthat counselcourt-appointed

neglect placein and substantialparents proceedingscustodial abuse would
Seefiscal the State. id.uponwell as administrative burdensas

above, thebalancingafter the interests outlinedAccordingly,
interests, and fiscal anddeprivationminimal likelihood of a of these the

State, processthe we hold does notburdens on that dueadministrative
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require unaccused,that counsel appointedbe for an parentnon-custodial
in RSA chapter proceedings.169-C

Because the State Constitution is protectiveat least as of individual
liberties in these circumstances as the Constitution,Federal see In re

M.,Tracy 119, (1993),137 N.H. 122 we reach the same result under the
Federal Constitution.

We need not the remaining argumentsaddress contained in P.S.’ brief
because this wasappeal limited toexpressly the issues regarding

ofappointment counsel.

Orders denying appointment counselof
affirmed.

DugganBroderick, C.J., Dalianis, Galway, JJ.,and and concurred.
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GALWAY, R.A.,The petitioner,J. aappeals decision of the Coos County
J.)Probate Court his(Hampe, authorizing guardian to toadmit him New

Hampshire Hospital and consent to his medication. We affirm in part.
The record thesupports following. 1998,In January the probate court

(OPG)ofappointed the Office Public Guardian as guardian over R.A.
Feinstein,Michael OPG,an ofemployee personally served as R.A.’s

guardian beginning in late 1999. 21, 2005,On November Feinstein
admitted R.A. to HampshireNew Hospital’s psychiatric facility, and also


