
73

Rockingham
No. 2005-126

Syncom SyncomIndustries, Inc. Servicesd/b/a

v.

Eldon Wood &a.

8, 2006Argued: November
16, 2007Opinion Issued: March



74

(V.Monzione, P.C.,Law Paul M. of Wolfeboro RichardsOffices of
Ward, Gannon, PLLC,orally),Jr. on the brief and and William S. of

(William brief),Manchester S. Gannon on the for the plaintiff.



75

Sheldon, Davis, Hockensmith, P.C.,& of RomeynWells Keene {James
Davis on the brief and for Eldonorally), defendant Wood.

Gordon,L.Law Joshua of Concord L. the{Joshua Gordon onOffice of
orally),brief and for defendant William Hogan.

BRODERICK, C.J. Defendants Eldon andWood William formerHogan,
employees plaintiff Industries,of Syncom (“Syncom”Inc. or “the

appeal an ordercompany”), entered after a bench trial in the Superior
J.) relief,{McHugh,Court awarding Syncom injunctive compensatory and

enhanced damages attorney’s contract,and fees on its claims of ofbreach
breach of fiduciary duty, reputationand loss of business and Wegoodwill.
affirm in inpart, part,reverse vacate in part and remand.

The following byfacts were found the trial court or are otherwise
thesupported by Syncomrecord. provides andcleaning maintenance

forservices movie theaters. The company was established in 1995 itsby
president CEO,current and Matthew Sinopoli.

Wood executed a “key 2001,employment contract” with in JuneSyncom
and served Syncom’sas vice-president of sales. Hogan executed a similar

2001,in Septembercontract and served first anas area andmanager later
as regionala manager. Each contract was a of yearsfor term three and
included a section titled “extent of services” that contained the two
restrictive underlying Syncom’scovenants breach of contract claims:

The (3) (36[employee]... agrees that for a ofperiod three years
months) after oftermination employment,his whether orwith

cause,without the will not or[employee] directly indirectly,
solicit business from of theany Company’s customers located in
any territory byserviced the while he inCompany was the

of theemployment TheCompany. [employee] agreesalso that
during such period the will[employee] not become interested in

associated,or ordirectly indirectly, principal,as oragent
employee, with any person, firm or corporation which may solicit
business from such customers. employee][The shall not disclose
the private affairs of Companythe or any secrets or confidential
information of Companythe which mayhe learn inwhile the
Company’s employ.

Both contracts also provided that “[i]n any successful action by the
contract,toCompany enforce this the Company shall be entitled to

recover its attorney’s expensesfees and incurred in such action.” Neither
contract provided for health insurance.

In addition to covenants,the restrictive which were common to both
contracts, Wood’s contract contained the following provision topertaining
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during theto thepay [employee]shallcompensation: Company“[T]he
at the rate ofcompensationa fixedAgreementof thiscontinuance

peronce sales level is exceeded$1,000.00 ... commissionper plus[week]
the manner inand Wood discussed[Sinopoli].” Sinopolidiscussion with

calculated, Syncomvariousbe andwhich Wood’s commission was to
themselves, and WoodSinopolithe butamongdiscussed matteremployees

of a commissionon all the essential termsagreementnever reached a final
agreement.

2001, theywhile were stillearly DecemberIn orlate November
with at least one otherHogan, alongandby Woodemployed Syncom,

cleaningnew theaterto establish a movieemployee, began plansSyncom
Syncom. On onecompetitoras a totheywhich envisionedcompany,

Wood,2001, Syncom employee,and anotherHoganin Decemberoccasion
hours,Connecticut,Flores, working toduringa inFabio met at restaurant

duringAlso thatnew company.the of Wood’sdiscuss establishment
customers, Regalofmonth, Syncom’swith threenegotiatedWood

Cumberland, them upand linedRegalandBrandywine, Regal Burlington
and theSyncomfromupon departureas himself hiscustomers for

December, asked hisIn late Woodhis new company.establishment of
$30,000 costs hethree weeks of payrollloan him to coverfather to

thecleaningof services to threeto in the courseexpected providingincur
2,Januaryfuture customers. Onuphad lined as hisRegal theaters he

their2002, suspicionshim withSyncomat confrontedsuperiorsWood’s
it,He denied but indicatedcompany.to a rivalthat he was formplanning

so, to the restrictiveand threatened breachdoingthat he would consider
in contract.employmentcovenants his

ofvice-president2 seniorJanuary meeting, Syncom’stheAfter
DeSimone, noting that Woodsent a memorandumCarl Woodoperations,

participation indeny,“not refused to but ... cementedonly openly [his]
totryingbusiness andcompetingthis to start his own[attemptingoffense

in front of thecompany,the President of theSyncom] by tellingdestroy
[he, fundingfather forPresident, approachedWood]that had [his]Sr. Vice

offense, WoodFor that DeSimone informedstart-up company.”for [his]
January through Januaryfrom 14suspended paythat would be withouthe

2002,14,20, January Syncom,Wood fromBy resignedletter dated2002.
later,Twosuspension. daysand hisciting paymentsthe lack of commission

counsel, organizationof forWood filed articleslegalwith the assistance of
E) Secretary ofwith the ConnecticutCleaning, (BigE Theater LLCBig

State.
beganESyncom, Bigfromresignationtwo of Wood’sWithin weeks
WoodRegaland at the three theaterscleaning maintenanceperforming

by the endemployed Syncom. ByE he stillBighad for while wassolicited
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of EFebruary, Big Syncomhad also atdisplaced Regal Ronkonkoma
(hereinafter, Regal Brandywine, Regal CumberlandRegal Burlington, and
Regal Ronkonkoma collectivelyare referred to as “the Regáis”). Within
six weeks of his Eresignation, BigWood secured as a client an AMC

25)theater in York thatcomplex City (EmpireNew he had previously
spent soliciting Syncom.six months for E enteredSubsequently, Big into

(thecleaning contracts with six other Regal Regáis)theaters diverted and
theaters, Imax,displaced 10,at four additionalSyncom Movies Neshaminy

(the24 and Tinseltown non-Regals).
11,On February 2002, Syncom terminated Hogan’s employment. After

terminated,Wood resigned but before wasHogan performedHogan
various for EBig productiontasks such as providing advisingrates and on

matters. One inbudgetary day early February, terminated,before he was
Hogan hours,went to Wood’s home aduring working stack ofcarrying

thereafter,Atpapers. pointsome in late March or faxesseveral from
Hogan containing Syncomconfidential wereinformation recovered from
Wood’s trash. Those onfaxes were sent various indates March 2002. In

2003,May fifteenapproximately months after Syncom Hogan,terminated
EBig hired him.

2002,In May Syncom brought a verified forpetition declaratory
judgment, permanent injunction Wood,and other against Hoganrelief and

(1)Flores. Specifically, Syncom asked the court to: declare that the
bydefendants were thebound restrictive incovenants their employment

(2)contracts; defendants, E,thatdetermine the through Big solicited
business and contracted with intheaters violation of the restrictive

(3)covenants; permanently enjoin the defendants from rendering any
any (4)services to or Syncom customers;current former require the

defendants provideto a complete accounting of their withdealings any
customers; (5)current or former Syncom and anSyncomaward amount

equal profitsto the the defendants earned as a result of violating the
trial,restrictive Duringcovenants. the court granted Syncom’s motion to

add a claim for duty,breach of forfiduciary which it sought compensatory
and enhanced damages. Hogan filed a counterclaim for ofbreach contract.

defaulted,Flores and the Syncomtrial court awarded judgmenta of
$3,650,000against him.

Syncom’s againstclaims Wood Hoganand were tried to the court. At
trial, argued, amongWood other things, that the restrictive covenants
were unenforceable as a matter of law because they were broad andoverly

unreasonable,otherwise and also were Syncomunenforceable because
breachedmaterially employmentthe contract. ondefended similarHogan

grounds.
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contract andfor breach ofHogan’sThe court counterclaimtrial denied
covenants andboth the restrictiveHoganWood and breachedruled that

trial courtthose theSyncom. upon rulings,to Basedfiduciarytheir duties
or formeranyservices to currentrenderingfromenjoined the defendants

months, Januaryonstartingfor a ofSyncom period eighteencustomer of
$1,145,700 damages,in1, 2005, compensatoryand awarded Syncom

$100,000$250,000 attorney’sand indamagescompensatoryin enhanced
and clarificationfiled a motion for reconsiderationfees. The defendants

inof one of the termsdefiningto the extentgrantedwhich the trial court
appealdenied. This followed.injunctionits but otherwise

a dozen issuesbriefs, defendants raise more thantheir two theBetween
however, three issuesFirst, identifyin wewhich will consider turn.we

not raisedtheyfor our review because werethat not been preservedhave
(1) incorrectlythat the trial courtargumentin court: Wood’sthe trial

(2) that the trialHogan’s argumentfiduciary Syncom;him a ofdeemed
(3)fiduciary Syncom; Hogan’sa of andcourt deemed himincorrectly

Seefailing damages.toby apportionthat trial court erredargument the
(“It391, (2004)Co., N.H. 393 is wellRoofing 151Tiberghein v. B.R. Jones

notappealraised on that werethat review issuesestablished we will not
151forum.”); Prop. Mgmt.,Bean v. Red Oakfirst in the trialpresented

(2004) court the248, supreme maythat the consider(explainingN.H. 250
objects onpartyof the“regardless opposingissue whetherpreservationof

groundD”).[that]

I

the covenants are unenforceablethat restrictiveargueBoth defendants
defendants, periodfor a ofThe theobligatedas a matter of law. covenants

indirectly,or solicit“directlynot toleaving Syncom,three afteryears
territoryanythe customers located inCompany’sfrom ofanybusiness

the of theemploymentwere]the while inby Company [theyserviced
a or thatperson organizationaffiliated withCompany” or to become

argumentstherejectedThe trial court defendants’solicited such business.
and,unreasonably consequently,that covenants were broadthe

disagree.Weunenforceable.

ofuponnot favor contracts in restraintThe law does look with
Near,Wood Prods. v. 152 N.H.competition. Valleytrade Merrimackor

(2005). However,192, Id.narrowlycontracts are construed.197 Such
isif the restraintcovenants are valid and enforceablerestrictive

reasonable, of the case. Id. A covenant’sgiven particularthe circumstances
law for this court to decide. Id. To determinereasonableness is a matter of

ancillary employmentof a to anthe reasonableness restrictive covenant
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contract, first,we employ a test: the isthree-pronged whether restriction
than togreater necessary protect legitimate employer;the interests of the

second, whether imposes uponthe restriction an thehardshipundue
third,andemployee; injurious publicwhether the isrestriction to the

affirmative,Id. If anyinterest. of these is in thequestions answered the
restriction is unreasonable and unenforceable. Id. In whetherdetermining

reasonable,a restrictive is thecovenant court will look to timeonly the
Allen,when the contract was entered into. Technical Aid v. 134Corp.

(1991).1,N.H. 8

stepThe first in thedetermining givenreasonableness of a restraint
identify legitimateis to the of the employer,interests toand determine

whether the restraint is tailorednarrowly those interests.protectto
Valley, LegitimateMerrimack 152 N.H. at employer197. interests of an

that be frommay protected thecompetition include: tradeemployer’s
secrets that have been to thecommunicated courseemployee during the of
employment; confidential information communicated by employerthe to
the secrets,but notemployee, involving trade such as information on a

method;unique business an employee’s special overinfluence the
customers,employer’s duringobtained the employment;course of contacts

thedeveloped during employment; and the developmentemployer’s of
goodwill and a positive image. EmploymentNat'l Serv. v.Corp. Olsten

Serv., (2000).158, 160145Staffing N.H.
arguesWood that the restrictive covenants are andunreasonable thus

(1)unenforceable because they: covered that Syncomtheaters were not
(2)customers when he worked for company;the included areas in which he

never operated contact; (3)and theaters with which he never had
himprevented from soliciting any theater in a chain with a theater served

(4)by Syncom; covered both Syncom customers;current and former and
(5) long.extended for too argues,Wood also citing Aid,Technical 134N.H.

18,17,at that of Syncom’s conduct,because the covenants cannot be
Hoganreformed.judicially argues that the covenants are unenforceable as

(1)to him because: he did not the type jobhave of Syncomwith that
(2)toallowed him appropriate company’sthe goodwill; he worked for

Syncom for too short a time to ofappropriate any goodwill;the company’s
(3)and the imposedcovenants an undue hardship upon Syncomhim.

theargues, contrary,to that the covenants reasonably restricted the
defendants from doing Syncombusiness with customers with whom they
had no direct contact because Syncom’s unique providedbusiness model
the importantdefendants with inside information Syncomabout all
customers.
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the legitimatecase thatin our law whenIt is well established
itscovenant isto with a restrictiveemployer protectinterest an seeks

fromcustomers, employeethat a formera covenant restrictswithgoodwill
toosweepsentire basefrom the customersoliciting employer’sbusiness

198; OrthopaedicsN.H. ConcordValley, 152 atbroadly. See Merrimack
(1997)440, 443 that restrictiveForbes, (holding142 N.H.Assoc. v.Prof.

forpracticewith formercompetingfromphysiciancovenant prohibiting
theoverbroad); Aid, 134 N.H. at 10. BecauseTechnicalnew waspatients

Syncomto customers within this case extendedrestrictive covenants
contact, thanthey were broaderand had no directHoganwhich Wood

ininterestadvancing Syncom’s legitimateofnecessary purposefor the
goodwill.itsprotecting

protectinginHowever, also have a interestemployers legitimate
the courseemployees duringgained byabout their customersinformation

interest, mayan employerat 13. thatprotecttheir Id. Toemployment.of
withsoliciting from customersa from businessemployeerestrict former

contact, aslong employee gainedno so thethat had directemployeewhich
theunderstanding duringof those customersknowledge orsignificant

of his or her Id.employment.course
tonecessaryin case are broader thanThe covenants thisrestrictive

mayin information Wood andSyncom’s legitimate Hoganinterestprotect
the course of theirduringcustomersacquired Syncomhave about

covenants, could have beentheythat the intent of theIf wereemployment.
fromsoliciting Syncomto from businesswritten the defendantsprohibit
employed bywhilethey gainedhad informationabout whichcustomers

But, drafted, defendants fromas the covenants barred theSyncom.
anycustomers inany Company’sof the locatedsoliciting “business from

ofin theby Company [they employmentwere]the whileterritory serviced
added.) theimagineIt is difficult to how(Emphasisthe Company.”

ofwithin several weeksdefendants, they employmenthad terminated their
hired, of contemplatedthe kind inside informationbeing gainedcould have

inof of itsregard Syncom’sAid to all customers allby Technical with
And, demonstrates, hired inSyncom partas record Woodterritories. the

inexperience industry,the theaterpreviousthe benefit of Wood’sgainto
ofSyncom independenthim of customersknowledgewithprovidedwhich

Syncomagained employee.he have asknowledge maythe

itsMoreover, to at least thatSyncom appears argue, implicitly,while
in ofcreated a situation which allstrategy somehow“top-down” marketing

imputed everyof customers could be toknowledge itscompany’sthe
wereasoning. Orthopaedics,not that In Concordacceptwe doemployee,

not a former fromprohibit employeethat a medical couldpracticeheld
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his newcompeting employer patients.with former for Concord
time, however,142 N.H. AtOrthopaedics, rejectedat 443. the same we the

employer’s employeethat “because hadargument [the actualdoctor]
contact andreferring physicians, physicianswith those newgenerate

inemployer legitimatea interest all newpatients, patients.”[the had] Id.
words,In other we declined to “consider a ofpatients referringnew subset

physicians.” While ondirectlyId. not point, OrthopaedicsConcord stands
for the thegeneral proposition legitimatethat interests an employer may
protect with a restrictive covenant must be direct and concrete rather than

Here,speculative.attenuated and restrictivebecause the covenants barred
customers,the from all Syncom’sdefendants ofsoliciting justrather than

those about they gainedcustomers which had information while working
for becauseSyncom, deficiencyand that in offramingthe the covenants is
not bycured invocation of itsSyncom’s top-down marketing strategy, we
conclude that the restrictive covenants are broader than necessary to
protect Syncom’slegitimate interest in proprietaryits information.

law,As a ofmatter the two restrictive at issuecovenants are
theyunenforceable because are broad inunreasonably their scope. Thus

we hold that trial bythe court erred theruling contrary.to Accordingly,
we reverse ruling.that

not, however,That is end ofthe the matter. Courts the powerhave to
reform overly broad restrictive thecovenants if showsemployer that it
acted in faith ingood the execution of the employment contract.

Valley, indeed,Merrimack 152 N.H. at 200. And Wood inargues his brief
that we not reformshould the restrictive in of Syncom’scovenants light
conduct and afterduring employment,his thus placing questionthe of
reformation us.before We no onexpress opinion whether the covenants
should be reformed as to either or the Rather,both of defendants. as
resolution determinations,of that issue will require factual it foris the trial
court to on Finally,consider remand. as the defendants challengedhave
both the andgeographic covenants,temporal scope of the restrictive and
have properly preserved those challenges, aspectsboth of the covenants

open possibleare to reformation.

II

HoganWood and both onargue, multiple grounds, that if the restrictive
law,covenants are not as aunenforceable matter of they are unenforceable

under the circumstances of this case. While we have ruled that the
covenants, drafted, unenforceable,as are possibilitythe remains that the
trial court could reform them as to either bothor of the defendants.



we will consider thejudicial efficiency,in the ofinterestAccordingly,
unenforceability.arguments regardingdefendants’

futurepreventingclause contractemploymentA restrictive in an
has been anot be enforced where therecompetition employee maytheby

contract. Laconiaobligationsof own under theemployerbreach the hisby
(1979).Cullen, 804, 807 guiltyis himself ofClinic, 119N.H. One whoInc. v.

not hold his counter­a of contract should seek tofor breachwrong
promisor liable. Id.

A. Arguments UnenforceabilityWood’s for

againstthe covenants are unenforceableWood that restrictiveargues
(1) himwithemployment byhim its contractSyncom:because breached

(2)earned;to andhim he claims havecommissionsfailing payto.
contract byof the employmenta material breachanticipatorycommitted

of RSA 275:43-suspension payhim with a without in violationthreatening
b, (1999).I

1. Commissions

agreementthere a specificcourt held that “because was neverThe trial
calculated, compelledbe towas]as to commissions were to [itreached how

thathis of heproofthat ... Wood not burdenha[d]conclude sustained
$5,370” Itfor commissions. alsounpaidentitled to recover the sum of[was]

$5,370him inSyncomif Wood that owedprovednoted that even had
hisjustifiedthe time that would not haveresigned,commissions at he

the claimed toactions, Syncomcost far more than amount Woodwhich
have been owed.

Offer, are contract formation.and consideration essential toacceptance,
498, (2006). mustCo., 501 There be av. S.P. Constr. 153 N.H.Behrens

aminds on terms in order to form validof the all essentialmeeting
presentA of minds is when the assent tomeeting partiescontract. Id. the

objectivethe Id. under an standard.analyzedsame terms. This is
(2003).141, 145Corp., 150 N.H.Chisholm v. Ultima Nashua Indus.
toMoreover, of must be in order bethe terms a contract definite

Behrens, question153 When there is a disputedenforceable. N.H. at 501.
contract, byexistence terms of a it is to be determinedof fact as to the and

circumstances,Chisholm, wethe at 145. In willtrier of fact. 150 N.H. such
they lackingconclusions are insustain a trial court’s and unlessfindings

Behrens,or an error of law. 153 N.H. atevidentiary support bytainted
500-01.

finding completethe failed to reach apartiesThe trial court’s that
minds the calculation of commissions isconcerningof themeeting



Moreover,thesupported by record. is not a case such asthis Ives v.
Subaru, Inc., (1985),Manchester N.H. in the126 796 which trial court
party’sone of aaccepted agreementversion commission over the version

propounded by Rather,the other see 799.party, id. at this is a case in
versions,which essentiallythe trial court rejected parties’ termingboth

the commission formula “a work in when leftprogress the[Wood]
company.”

the SyncomWhile agreed payrecord establishes that to Wood
once $200,000,commissions his sales reached it also a factualsupports

finding partiesthat the reached no agreement regarding how commissions
were to be calculated on bysales made Woodpartly partly byand other
Syncom Obviously, that matteremployees. was a of some importance.
Given that had thanSyncom operated priorfor more five toyears hiring

and,Wood salesman,as the company’s first necessarily, had made sales
prior to hiring,Wood’s it is reasonable to conclude that at the time Wood

hired,was there were “inpartially developed sales the topipeline” which
Syncom otheremployees Moreover,than Wood had contributed. the
record demonstrates that Wood himself involved other Syncom employees

However,in the sales process. notwithstanding the participation of other
Syncom sales,in theemployees record partiesdemonstrates that the in

case,this unlike those in 752,v.Galloway Chicago-Soft, 142 N.H. 755
(1998), no agreementreached concerning the manner in which credit for

givensales was to to Syncombe the various employees involved in making
a particular Syncomsale. Because and reachedWood no onagreement this

term,essential there nowas agreement.enforceable commission
theAccordingly, trial correctlycourt rejected argumentWood’s that

Syncom’s to payfailure commissions awas breach of employmentthe
contract, and, therefore, affirmwe the trial court’s thatruling Syncom’s
failure to waspay commissions not a breach that excused Wood from
complying with the restrictive covenants.

2. Disciplinary Action

Wood next contends that the trial bycourt erred to findfailing that the
10,January 2002 disciplinary action an anticipatorywas breach that

relieved him from his obligation byto abide the restrictive covenants.
Specifically, he contends that because the disciplinary action stated in the
January 10 suspension without for onepay week—violated RSAletter —
275:43-b, Syncom’s imposethreat to actionthat constituted a material
anticipatory breach of the key employment contract.

An ofanticipatory breach contract occurs awhen promising
party repudiates his obligations througheither bywords or voluntarily
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performance.them the time forperformingfrom beforedisabling himself
(2004).291, 294 action that151N.H. Thev. Side Dev. Group,LeTarte West

failure,a developer’sin wasanticipatoryas an breach LeTartequalified
nineteenanymake of theyears,three toapproximatelyover the course of

at 295.$1,000 a contractor. Id.landscapingit owedseparate payments
(1964), leadingourHorst, 105 N.H. 380 otherSimilarly, in v.Hoyt

case, an breachanticipatorythe thatbreach action constitutedanticipatory
on little no prospecta loan with orpaymentsa cessation of installmentwas

aHere, contrast, did not threatenby Syncomat 389.resumption.of Id.
the key employmentof underobligationsabandonment itscomplete

one-weekRather, imposeits intent to amerely signaleditcontract.
three-yearthe context asuspension,a one-week in ofsuspension. Because

hardly completeto awas tantamountemployment agreement,
obligations, incongruousit was notSyncom’sof contractualabandonment

wouldsuspension, actually imposed,the iffor the court to determine that
anticipatorywould not have been anhave violated RSA 275:43-b but

to be therejectof contract. We what seemskey employmentthebreach
that of and hourargument; namely, any wageof violationpremise Wood’s

anythat relieves an ofper employeelaws is a breachanticipatoryse.
under a contract of employment.he or she haveobligations may.

determination that the disciplinaryaffirm the trial court’sAccordingly, we
letter a anticipatoryin the 10 was not materialJanuaryaction stated

complyingthat excused Wood fromof the contractemploymentbreach
the restrictive covenants.with

UnenforceabilityB. Hogan’s Arguments for

againstthe are unenforceableHogan argues that restrictive covenants
(1) him thesign key employmenthim because toSyncom: required

him, ofdayon his firstpresentedcontract when it was first to
(2) toby failingcontract with himemployment; employmentbreached its

(3)benefits; relief withsought equitablehim health andprovide with
unclean hands.

1. Duress

in the key employmentthe restrictive covenantsAccording Hogan,to
contract, andare he was first shown thecontract unenforceable because

work,it, he hadday previousto on his first of after left hisrequired sign
the record the trialsupportscontends that factualemployment. Syncom

rejection Hogan’s Hoganof on this raisedargument point.court’s the.issue
appearsin but the court not to haveclosing argument,of duress his trial

reformation,remand, questionthe ofupon consideringruled it. On when
must, of thetrial of address this issue because duressnecessity,the court
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sort claimed theby Hogan is kind of bad faith that would allow the trial
court to decline reform Aid,to the restrictive covenants. See Technical 134

(“AN.H. mayat 17 court partially overlyenforce an broad restrictive
ifcovenant it finds that the employer acted in faith in thegood execution of

contract.”).the If the trial court were to determine that the restrictive
covenants could faith,not be reformed due to Syncom’s bad then there
would be no need to further However,address their enforceability. if the
trial court were to determine Syncom faith,that acted in good then it
would, necessarily, reject Hogan’s argument that the reformed covenants
were unenforceable due to Syncom’s bad faith. Either way, we leave this
issue to the trial court.

2. Health Benefits

found,The matter,trial court as a factual Hogan’sthat employment
contract did not obligate Syncom to himprovide with health benefits. The

that,court also found notwithstanding the ofterms the agreement,
Syncom offered Hogan partial forreimbursement health coverage, subject

Hogan’sto obtaining coverage and submitting paperworkthe to Syncom,
thatsteps Hogan never took. We saycannot that the trial court’s findings

are not thesupported by record. Accordingly, rejectwe Hogan’s argument
Syncomthat committed a breach of the employment contract that relieved

him of his obligations under the restrictive covenants.

3. Unclean Hands

Hogan arguesalso that Syncomwhen sought to enforce the restrictive
covenants, it had unclean hands because it terminated him without cause
and forced him to litigationresort to to collect unpaid wages and expenses.
Therefore, according to Hogan, under the principles of equity, Syncom’s
unclean hands bar it from enforcing the restrictive Incovenants. his
request for offindings law,fact and rulings of askedHogan the trial court
to find Syncomthat failed payto him wagescertain and expenses and
forced him to resort to litigation to obtain relief. The trial court granted
those requests, but denied a request that it Hoganfind had been
terminated without Hogancause. also asked the court to rule that Syncom
breached employment (1)the contract by failing to: provide health
insurance and profit (2)sharing during his employment; and pay lawful

andwages expenses after his termination. The trial court denied that
request. While Hogan asked the trial court to rule that failure to pay
wages and expenses was a breach of contract excusing compliancehis with
the covenants,restrictive there is nothing in the record to indicate that
Hogan thepresented trial court argument here,with the he makes that
Syncom’s conduct was sufficient to trigger application of the doctrine of
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review. Seefor ourThus, preservedis notthat issuehands.unclean
at 393.151N.H.Tiberghein,

Ill

“participatedin that hefindingerredthe trial courtthatHogan argues
the several weeks betweenduringinformationconfidentialdivulgingin

challengesheSpecifically,was fired.”and whenquit [he]... Woodwhen
findings:factualthe trial court’stwo of

and14, resignedWood2002 whenJanuary52. Between
tookthe DefendantsHogan resigned,1110 or whenFebruary

trade secretsandinformationproprietaryandconfidential
lists, database,Plaintiff, its customerincludingto thebelonging

controldocuments, program,files, qualitypolicies, procedures,
base, managers,laborsubcontractorprogram,inspection

andproposals pastand pendingpricing, pastoperations people,
contacts, thatandtechniquesefforts and salessalespendingand

[Syncom]of the Model.componentsare critical

deliveredHoganSyncom,withemployed56. While still
and tradedocuments, informationproprietaryconfidential

to home.Syncomsecrets of Wood’s

that heincorrectly determinedthe trial courtto becauseAccording Hogan,
information, itconfidentialSyncom’sin divulgingparticipatedhad

the non-disclosurethat he violateddeterminingerred innecessarily
contends that:SyncomIn response,covenants.of the restrictiveprovision

that hetestimony”“incredible(1) Hogan’srejectedthe trial court properly
(2) to theinformation; and we should deferdisclose confidentialdid not

fiduciaryofalleged breachHogan’scourt regardingof the trialfindings
duty.

theyunless lackof the trial courtrulingsandfindingstheupholdWe will
152Props.,Green v. Sumnererroneous.legallyor areevidentiary support

on such issues(2005). judgmenttrial court’s183, 184 We defer to theN.H.
ofcredibilitythemeasuringtestimony,in theconflictsresolvingas

to evidence. Id.weight giventhe bedeterminingandwitnesses
trial,Atevidentiary support.not lackdoesfifty-twonumberFinding

to Wood. WhileinformationHogan Syncomthat faxedthere was evidence
terminated, heMarch, Hoganafter wasfaxed inthat information was

he hadat a time whenSyncomfromtook that informationnecessarily
termination, have beenand it wouldit, ie., to hisprioraccess tolegitimate

case, thatthe facts of thefind, lightto in ofthe trial courtreasonable for
it to Wood.providingthe ofpurposeinformation fortook thatHogan
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Hogan argues that the material he transmitted to Wood notwas
confidential or Whileproprietary. court,that material was before the trial

exhibits,in the form of it in us,is not the record transmitted to so we are
hardly in a toposition question the trial court’s characterization of that
material Bean,as confidential or Seeproprietary. 151 N.H. at 250
(explaining that when trial record,evidence is not included in the appellate
the courtsupreme “must assume that the evidence was sufficient to

court”).thesupport Thus,result reached the trialby we affirm the trial
court’s determination regarding finding fifty-two.number Because there is
evidentiary for thesupport trial court’s thatfinding Hogan took
confidential Syncom information for purpose Wood,the of itproviding to
we cannot agree with that theHogan bytrial court erred determining that
Hogan violated the non-disclosure inprovision the restrictive covenants.
Finally, because finding fifty-twonumber has evidentiary andsupport, is a
sufficient basis for the trial court’s determination that Hogan violated the
non-disclosure portion covenants,of the restrictive we need not decide
whether finding fifty-sixnumber also has evidentiary support.

IV

Both defendants argue that the trial court’s computation of
compensatory damages was incorrect. The trial court awarded a total of
$1,145,700 in compensatory damages. That total composedwas of profits
Syncom would have made from Regáis,the the diverted Regáis, the non-
Regals, and Empire 25 from the time of the defendants’ departure from
Syncom until 13, 2004,December the date of the trial court’s post-trial

(1)order. According to the defendants: damages for the diverted Regáis
were improper because those theaters were not Syncom customers when
the defendants worked Syncom,for and the defendants never solicited

(2)theaters;business from those damages were improper for the non-
because,Regals while those theaters were Syncom customers during the

defendants’ tenure with the company, neither of the defendants ever had
any (3)them;contact with all of Syncom’s evidence on damages was
speculative (4)and unreliable;inherently and the trial court barredwas
from awarding Syncom its own lost profits because the damages it
requested in petitionits were limited to the Eprofits Big earned from the

itaccounts allegedly stole from Syncom. Because the defendants’ first two
arguments depend theupon scope covenants,of the restrictive a matter we
are remanding, we decline to address them. addition,In because the
defendants did not raise their fourth court,issue before the trial it has not

preservedbeen for our review. Tiberghein,See 151 Thus,N.H. at 393. we
onlyconsider the defendants’ third argument, that the trial court awarded

damages based upon inherently unreliable evidence and subsequently



theMoreover, the actual amount ofbecausethat evidence.misunderstood
covenants, aof the restrictivescopethedepends uponawarddamage

thewhetheronlydecide at this pointwe willremanding,we arequestion
anyto supporttrial court was sufficienttheof the evidence beforequality

the record is sufficientWe do so becausedamages.compensatoryaward of
maythis bequestionresolution ofand becausefor such a determination

on remand.partiesto thehelpful

awards, lightthe evidence in thewe viewreviewing damageIn
Goodrich, 150 N.H.T&M Assocs. v.party.prevailingfavorable to themost

if we find it to be(2003). onlyawarddamageoverturn a161, 164 We will
mathematicalrequirelaw does notHampshireerroneous. Id. Newclearly

however,does, anrequireThe lawId.damages.incertainty computing
reasonable. Id.damagesof wasthat the awardindication

to v.not Whitehouseanalogousthat this case isby notingbeginWe
In that(1982), rely.the defendantswhichupon122 N.H. 777Rytman,

tothe failedplaintiffsruled thatcase, properlythat the trial courtwe held
their calculation ofwhendamagesof onprooftheir burdensustain

anwas, things, uponother basedamongearningslostprospective
forpricethe markettestimonyby their ownassumption —that—refuted-

Whitehouse, 780.122 N.H. atover time.unchangedremainchickens would
thebycontrast, profits supportedlost wereHere, Syncom’s projectedby

was, turn, his directuponin basedwhichtestimony Sinopoliof Matthew
customers, how much it paysitschargesmuch Syncomof howknowledge

sum, sayIn we cannotcontractors, costs are.and what its overheadits
the beforerelying uponin evidenceunreasonablyactedthat the trial court

However, a calculationproperbecausedamages.an award ofmakingit in
covenants,the wethe of restrictiveupon scopewilldamages dependof

furtherand remand for suchdamagescompensatorythe award ofvacate
necessary.trial court deemsas theproceedings

V

awarding attorney’serred bythat the trial courtargueBoth defendants
contract, however, entitlesplainlyTheSyncom. key employmentfees to

if it in anprevailsandattorney’s expensesof feesto an awardSyncom
remand thatit determined onmaythe contract. Because beaction under
contract, weunder the employmentawardedattorney’s fees should be

tacticslitigationthe defendants’decide at this time whetherdecline to
See Kukenefees under the common law.attorney’san award ofwarranted

(2000). fees1, attorney’sWe vacate the award ofGenualdo, 145 N.H. 3v.



for further consideration after the trial court has ruled the otherupon
remanded issues.

in reversed inpart; part;Affirmed
vacated in and remanded.part;

GalwayDalianis, Duggan, Hicks, JJ.,and concurred.

Merrimack
No. 2005-859

HampshireThe State of New

v.

Darin A. Parker

8, 2006Argued: November
Opinion 16, 2007Issued: March

(NicholasKelly Ayotte,A. attorney general Cort, assistant attorney
general, on the brief and orally), for the State.

Johnson,M.Christopher defender,chief appellate Concord,of on the
brief and orally, for the defendant.

BRODERICK, C.J. The sole issue on appeal is whether the Superior
J.)Court (Fitzgerald, erred when it refused appointto counsel for the

defendant, Parker,Darin A. to assist him in seeking to avoid imposition of


