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and verbal“incidents ofalleged physicalfound that theThe trial court
theby partiestestimony presentedoccur. While theabuse” did not

evidence,theto evaluateconflicted, positiontrial was in the bestjudgethe
In thethe of witnesses.credibilityand assesspersuasivenessmeasure its

(2004).Gronvaldt, 551, 554 The record& 150 N.H.Matter Gronvaldtof
tofind no error in its decisionand wefindings,the trial court’ssupports

caused thethe that irreconcilable differencesgroundthe divorce ongrant
(2004).RSA 458:7-amarriage.irremediable breakdown of the See

Affirmed.
Duggan Galway, JJ.,Broderick, C.J., Dalianis, and concurred.and
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(Peter Roth,A. C.L. senior assistantKelly Ayotte, attorney general
for theattorney general, orally),on the brief and State.

(PeterDevine, Branch, P.A.,& of Manchester G. Beeson andMillimet
brief, orally),on the and Mr. Beeson for theCallaghanDaniel J.

defendant.
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Mottolo, an of theGALWAY, defendant, appealsA. orderThe RichardJ.
J.) permanentandgranting preliminarya(.Fitzgerald,Trial Court

Department of EnvironmentalHampshirethe Newinjunction plaintiff,to
(DES). in and remand.partaffirm in vacatepart,Services We

1979,1975 and thefollowingthe facts. BetweensupportsThe record
business,defendant, disposal improperlyhis wastepartas of chemical

Raymond.in Inparcelon his 50-acrenumerous barrels of wasteburied
site, addressingDES the waste1979, disposal beganwhen it learned of the

somethereby.caused Atthe soil and contaminationgroundwaterand
(EPA)AgencyProtection tookthe States Environmentalpoint, United

the at the site. Overfor remediation of wasteprimary responsibility
thebrought againstEPA actionsyears,fifteen DES andapproximately

anddefendant, Quinn (Quinn)K. & the LewisCompanywell as J.as
waste, the costs ofof the to recovergeneratorsChemical theCompany,

suits, EPA haveDES and obtainedAs a result of thoseremediation.
parcel.liens on the defendant’ssubstantial

7under of1996, bankruptcy Chapterfor personalIn the defendant filed
in theparticipatedEPA and DESthe United States Code.Bankruptcy

1998,In defendant received atheproceedings.defendant’s bankruptcy
the recorddefendant remaineddischarge,After thebankruptcy discharge.

bythe liens held DESsubjectof the which remained toproperty,owner
to thebankruptcy dischargeand EPA. From the time of the defendant’s

andcontamination itsgroundwaterDES has monitored thepresent,
monitoringfor that has beenat the site. The cost to DESattenuation

by Quinn.EPA orbyreimbursed
2005, and that he obtainrequestedDES contacted the defendantJulyIn

for See RSA 485-A:13groundwater management permit property.a the
Rules,(2001); groundwaterAADMIN. Env-Wm 1403.12.N.H.

responsiblearequires, among things, “legallyothermanagement permit
RULES, to monitor the1403.02(q),Env-WmN.H. ADMIN.person,”

measures toimplementin a area and togroundwater quality specific
that area.withinany groundwaterrestore the of contaminatedquality

1403.12(b). obtain,not orRules, defendant didN.H. ADMIN. Env-Wm The
2005,obtain, Therefore, DES filed ato in Decemberpermit.aattempt

a motion fordeclaratoryand andjudgmentfor reliefpetition equitable
requiring theseeking an orderpermanent injunction,andpreliminary

permit.defendant to obtain a
Januaryin 2006. TheDES’ motion was heldhearingA onpreliminary

requestto DES’objectionfiled anday hearing,before that the defendant
thatarguedAt the defendanthearing,for thepreliminary injunction.a

thatand hisinjunctionobtain anhad not met its burden toDES
hearing,a the trialFollowingDES’ action.bankruptcy discharge barred



60

court not DES’ forupon request preliminary injunction,did rule a but did
(1)structuringissue a conference order the dates for:fixing briefs on the

(2) (3)issue; close discovery; filingof and the ofbankruptcy motionsthe
summary responses Also,andjudgment thereto. because thefor

hearing held before thepreliminary was defendant’s answer to DES’
due, the anpetition was defendant filed after the hearing settinganswer
defenses,forth various including bankruptcy discharge defense.his

2006,In DES and theFebruary defendant filed various pleadings
relative to the andbankruptcy requestissue to DES’ preliminaryfor

2006,injunctive 16,relief. On March twoapproximately priorweeks to the
of discovery, respondedclose and before DES had to the defendant’s

court,the andiscovery requests, read,trial issued order which in its
entirety:

Following hearing briefs,and submission of supplemental the
persuadedcourt is the andby logic authorities cited theby State

and finds that the respondent’s bankruptcy discharge does not in
any way affect his to' withobligation comply the state’s
groundwater protection statutes regulations.and The State’s
request a preliminary permanent grantedand injunction isfor

theand is ordered torespondent obtain and withcomply a
groundwater management permit required byas N.H.R.S.A.
485-A:13.

The court finds the requirementthat that Petitioner show a
ofthreat immediate isirreparable byharm met a showing that

state statutes are not being complied with.

added.)(Emphasis clarification,The defendant moved for thearguing that
only issue before the court had DES’been for arequest preliminary
injunction and asking whether DES would requiredbe to comply with his
discovery Atrequests. time,the the defendant formovedsame
reconsideration, arguing that DES had not met its burden to anobtain
injunction and that the trial court had improperly consolidated DES’
request for preliminary reliefinjunctive rulingwith a on the merits. The

court,trial comment,without denied both motions and this appeal
followed.

On theappeal, (1)defendant contends thethat trial court by:erred
consolidating its ondecision DES’ forrequest a preliminary injunction

(2)its merits;with decision theon ruling on the bankruptcy issue before
(3)discovery had been completed; and granting injunctionan when DES

had not met its burden of proof to obtain one.
The defendant first contends that when the trial court consolidated its

ruling on requestDES’ preliminaryfor merits,relief with its ruling on the
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and CourtSuperiorConstitutionHampshirethe Newrequired byit was
to161(b) objectthem anprovide opportunitythe andnotify partiesRule to

toan opportunitydid not notice andprovideto Because itconsolidation.
grantingerred inthe trial courtthe defendant contendsobject,

and relief.preliminary permanent
161(b)(2) or after thethat beforeprovidesCourt RuleSuperior

injunction,aon an forhearing application preliminaryof acommencement
be consolidatedof action on the meritsmay order the trial thethe court

thethe We have not addressedapplication. squarelythe onhearingwith
under Ruleis a trial court to consolidate issuesrequired forissue of what

(1999),161(b). Porter, 163, the plaintiffs144 N.H. 164-65In v.Spengler
the defendantbysimilar to those madesubstantiallymade allegations

forpreservedthat issue had not beenmajorityhere. The held the
however,dissented, concludedBrock andreview. Chief Justiceappellate

hadthe beenplaintiffs’ rightsissue had been and thatpreservedthat the
(Brock, C.J., Here, thedissenting).144 at 167-70Spengler,violated. N.H.

us, analysis onadoptbefore and we Chief Justice Brock’sproperlyissue is
the merits.

it thatIn Chief Brock noted that is “axiomatic dueSpengler, Justice
and ameaningfulthe to be heard at a time inprocess guarantees right

(Brock, C.J., dissenting) (quotationmanner.” at 167meaningful Id.
omitted). an toguarantee, opportunitywith this fair notice and“Consistent

litigants dispositionmust before the of a case on thegivenbe heard be the
omitted).(Brock, C.J., dissenting)Id. 167-68 (quotationmerits.” at

to the statuspreliminary injunctions only preserve quo“Because serve
held,on preliminary customarilyuntil a trial the merits is a isinjunction

andon the of that are less formal evidence thatgranted proceduresbasis
(Brock, C.J.,168completeis less than in a trial on the merits.” Id. at

omitted).(quotation inappropriateit isdissenting) “Accordingly, generally
to astage givefor a at the finalpreliminary-injunctiontrial court

(Brock, C.J., dissenting)on the Id. andjudgment (quotationmerits.”
omitted).brackets

rule, Fed. R. P.construingcourts the identical federal Civ.Federal
65(a)(2), givecourt must clear andhave concluded that “the trial

proceedingsof intent to consolidate the eitherunambiguous notice its
athe commences or at time which will still afford thehearingbefore

(Brock,Id.present respectivea full to their cases.”parties opportunity
Camenisch, 390,C.J., dissenting); see Texas v. 451 U.S.Universityalso of

(1981). is inby process, implicit395 Such notice is demanded due and the
(Brock, C.J.,144 at 168rule’s of the term “order.” N.H.Spengler,use

dissenting).



Here, the court held a atpreliminary hearing which the wereparties
limited to offers of and fifteenproof given minutes to present those offers.

hearing,the the courtFollowing initially onlytrial' issued a scheduling
to,order. At no time or theprior during, hearingafter did the trial court

indicate that it tointended consolidate DES’ for arequest preliminary
injunction rulingwith a on the permanent injunction, the ofpropriety the

discharge defense,defendant’s orbankruptcy any of the other defenses
short,by not, time,raised the defendant. In the trial court anydid at

“order” the consolidation of arequest preliminary injunctionDES’ for with
its claim for permanent injunctive relief. See T.M.T. FerryTrailer v.

R., 901, 453 (1st 1971).Union P.Tronquistas, 1171, 1172De Loc. F.2d Cir.

DES thatcontends the trial court’s intent to consolidate was
at“implicit” 31, and, therefore,the time of the January 2006 hearing, the

objectdefendant could not to the trial court’s order after the fact. We
161(b)disagree. requiresRule that the ofnotice consolidation be clear and

(Brock, C.J.,144 atunambiguous. Spengler, N.H. 168 Noticedissenting).
Thus,that “implicit”is is not sufficient. the defendant was not theprovided

161(b).clear unambiguous requiredand notice Ruleby See id. at 169-70
(Brock, C.J., dissenting).

Additionally, having received no notice that the court would
consolidate the thehearing temporary hearing,merits with the defendant
was effectively denied a full toopportunity his anddevelop evidence
arguments against relief.declaratory Spengler,See 144 atN.H. 169
(Brock, C.J., Indeed,dissenting). the courttrial decided this case before
the discovery Therefore,defendant had received from DES. we conclude
that the lack of toprejudicenotice resulted in the defendant. VaqueriaCf.

(D.P.R. 2006)Tres v. 448Monjitas, LaBoy, 340,Inc. F. 2d 347Supp.
(noting that the the ofparty contesting entry final judgment must show
prejudice as well as wesurprise). Accordingly, vacate the trial court’s

■grant of permanent injunctive relief.
In consolidation,addition to argumentshis relative to the defendant

argues that the grant preliminarytrial court’s of relief was improper.
Thus, whether,we must determine at timethe it issued its onorder

relief,injunctive injunctiona preliminary was to theproper. According
defendant, DES did not meet its burden to obtain a preliminary injunction
because it did not demonstrate the of adequateabsence an alternative
remedy at law and because it did not irreparableshow an immediate harm.
Also, the defendant contends that the trial in rulingcourt erred its on his

Therefore,bankruptcy defense. alsodischarge appears challengehe to the
conclusion that DES demonstrated a likelihood of onsuccess the merits.
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hasortemporary permanent,of eitherinjunctions,The issuance
McQuadev.remedy. Murphyan extraordinarylong been considered

(1982). is aInc., 314, preliminary injunctionA122 N.H. 316Realty,
finalaquo pendingthat the statusprovisional remedy preserves
1,4Gemmldo,v. 145N.H.the case on the merits. Kukeneofdetermination

is(2000). dangerthere an immediateinjunction should not issue unlessAn
relief, and is nothereseeking injunctiveharm to theirreparable partyof
Also, seeking316. a party122 atMurphy,at law. N.H.adequate remedy

onlikelyshow it succeed the merits.must that wouldinjunctionan
toKukene, 4. It trial court’s sound discretion145 at is within theN.H.

after of the facts and establishedgrant injunctionan consideration
Medicine, 107, 109143v. N.H.of N.H. Bd.principles equity. Thompson of

lave,(1998). the of an absent an error ofuphold injunctionWe will issuance
ofdiscretion, clearly findingserroneousan unsustainable exercise of or

(2001)295,Lambert, 147Id.; (explainingfact. see State v. N.H. 296
discretion”). that aFinally,exercise of we note without“unsustainable

below, thethe we thatproceedingssufficient record of assume evidence
court,the the and our review is limited tobyresult reached trialsupports

on of v. JonesTibergheinerrors the face the record. B.R.legal apparent
(2004).Co., 391,Roofing 151N.H. 394

a ofprovided transcript preliminary hearingWe have not been with the
Thus, onlyto the errorsbefore the trial court. we are constrained review

presented,be on of On recordmay apparentthat the face the record. the
issuingthe erred asay preliminary injunctionwe cannot that trial court in

in this case.
remedy,the of an theadequate,As to element alternative defendant

that trial did not other remediespotentialcontends the court consider
entering injunction. Specifically,to DES before the theavailable

Quinn,defendant that DES could have that as anotherargues requested
aresponsible person,” managementobtain“legally groundwater permit.

of whoparty mightIn DES contends that the existence anotherresponse,
a notrequired groundwater management permitbe to obtain does

alternative Weadequate remedydemonstrate the existence of an at law.
with DES.agree

or thisfindings rulings directlyWhile the trial court made no on
issue, subsidiary findingswe assume that the trial court madenonetheless

general findingto its that DES had met its burden. Seesupportsufficient
(2004).Ventullo, 571,151Inn Assoc. v. N.H. 586Nordic Condo. Owners’

aattemptthe could toDespite argument requiredefendant’s that DES
groundwater management permitto a for theparty property,third obtain

Thus, it subsidiarythe trial court the made thegranted injunction.
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fact,not,determination that this potential remedy was in Weadequate.
agree that resortrequiring againstDES to to suits another party, with
other potential injunctiondefenses to an or the that it obtain arequest

not thepermit, does demonstrate existence of an adequate, alternative
remedy, and we conclude that the trial court’s thisdecision on issue was
within the ofbounds its discretion.

harm, theRegarding irreparable trial court found that the defendant’s
state anon-compliance with statutes was sufficient to demonstrate such

that,threat. The argues statutorydefendant even non-assuming
threat,compliance requisiteis sufficient to constitute the DES notdid

meet its burden because andgroundwater monitoring beinghas been is
site,done at monitoringthe and the cost of that has borne by Quinn.been

Thus, defendant,according violation,to the even if there statutoryis a
there is no threat.

We never the of statutoryhave addressed issue whether ofproof
is thenon-compliance necessarysufficient to demonstrate harm to support

injunction injunction However,an when an is authorized by statute. “[a]t
with statutoryleast to somerespect injunction provisions,... courts have

found that when decides to make the ofCongress remedyavailable
injunction for violations of a statute’s substantive provisions, irreparable
injury is frompresumed to flow such violations.” United v.States

(1st36,Water 256Authority,Massachusetts Resources F.3d 50 n.15 Cir.
2001); Laboratories, Inc., 458,see United v. Barralso States 812 F. Supp.

(D. 1993).485 N.J. This is so because is settled that where a“[i]t statute
designed to the authorizes anprotect public injunction, considerations
applicable to actions as aprivate irreparable injurysuch and ofbalancing
the notequities Inc.,are relevant.” United v.States Kasz 855Enterprises,

(D. 1994);534,F. Supp. 543 R.I. see also Instant Air Freight Co. v. C.F.
Inc., 797, (3d 1989). context,Air 882Freight, Thus,F.2d 803 Cir. in this

“when aseeking preliminary injunction, governmentthe need not show
that inirreparable injury relief;will result the absence of injunctive such
injury presumed.”is to be Kasz 855 F. at 543. “TheEnterps., Supp.
requirements injunctivefor are whenstatutory relief met ... the
government establishes that the have thedefendants violated statute and
there cognizable dangerexists some of recurrent violations.” Id. at 544

omitted).(quotation

Here, the statute at is undoubtedly designedissue one to theprotect
(“Thepublic.'See RSA 485-A:l ofpurpose chapter protectthis is to water

supplies, preventto in the surfacepollution groundwatersand of the state
hazards.”).to prevent potential Moreover,and nuisances and health the

statute authorizes the issuance of injunctions for violations of its
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485-A13, Thus, conclude that DES canSee II. weRSArequirements.
ofa of and someby showing dangerviolation the statutemeet its burden

noHere, “legally responsibleit thatdisputedis notrecurrent violations.
themanagement permita forgroundwaterhas obtainedperson”

Also, disputenot that some partythe defendant doesproperty.defendant’s
Finally,heonly the that obtain one.permit, requirementshould hold a but

the ofprocess obtainingor is inany person entitythere no evidence thatis
aTherefore, established, at least for ofpurposesa DES haspermit.

because no holds ainjunction, partyviolation of the statutepreliminary
continuingof adangerand that there is some violation.required permit,

instance, DES has itsBecause, mayin such an be metinjury presumed,
monitoring being completedThe that is andburden on this element. fact

trialinsufficient to error the court.paid byfor is demonstrate
merits, theto the likelihood of success on the defendantFinally, as

hisdetermining bankruptcythat the trial court erred in thatcontends
not bar DES’ action. DES counters that because itsdefense diddischarge

dischargethat did not bar thisbankruptcydemonstrated thepleadings
action, a ofit demonstrated likelihood success.

order, the trial court set a deadline forstructuringIn its conference
deadline,to DESfiling memoranda on the issue. Prior thatbankruptcy

setting arguments againsta detailed memorandum out its thesubmitted
defendant, contrast,in filedefendant’s defense. The elected tobankruptcy

thebriefingon the issue and deferred full on matter.only pleadingsscant
relief,ruling injunctive arguedPrior to the trial court’s on the defendant

had not the absence of anprimarily adequate,that DES demonstrated
Thus,harm.remedy irreparable rulingor the threat of whenalternative

relief,injunctivefor the trial court hadupon request preliminarythe
thearguments againstit DES’ defendant’sfully-developedbefore

no from the defendant. Fromvirtually responsedefense withbankruptcy
submissions,these the trial court concluded that the defendant’s

toobligationdid not affect his with statebankruptcy discharge comply
record, no inreviewed the we find errorpermitting requirements. Having

athe that DES shown likelihood of successtrial court’s determination had
expresson the to We nopreliminary injunction.merits sufficient sustain >x

merit;;or,opinion, as to the of the issue.bankruptcyfiow'n iiEiimPo
sain, grantingIn Aar did not err in a\\e the trialeouchule court

errinjunction DES, rulingto if did in on thepreliminary but that
injunction without with the of Rulepermanent complying requirements

161(b). Therefore, of andpermanent injunctionwe vacate the thegrant
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theremand to trial for furthercourt withproceedings consistent this
'opinion.

in part; part;invacated andAffirmed
remanded.

DugganBroderick, C.J., Dalianis, JJ.,Hicks,and and concurred.
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