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VIII. Conclusion

Because we that did notBlagbrough satisfyhold the criteria to aacquire
portion of Lot A-21-1 by adverse we remand to the trialpossession, court
for the of order withentry an consistent that determination. In all other
respects, we affirm.

in part; part;reversed in andAffirmed
remanded.

C.J.,Broderick, Galway,and JJ.,Dalianis and concurred.
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DüGGAN, defendant,J. The Hammell,Michael L. hisappeals conviction
on one count of operating after certification offender,as a habitual see
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(2004)(amended 2006), Courtjury Superiora trial infollowingRSA 262:23
J.).(Houran, We reverse and remand.

2002, the defendant was arresteddispute. JulyThe are in Infacts not
RSAas habitual offender. Seeafter been certified adriving havingfor

issue.trial, became a contestedensuingthe identificationDuring262:23.
the same Michael Hammellthat the defendant wasIn order to establish

offender, State,as a thecertified habitualwho had beenpreviously
to informationtestimony, sought admitarrestingthe officer’sthrough

Inhistory particular,record for Michael Hammell.contained in a criminal
that Hammellindicatinginformation Michaelsoughtthe State to admit

alsobody. soughton The Stateplacesand scars in various hishad tattoos
of motordepartmentHammell’sto a from Michaelphotographadmit

(DMV) objection,Over defendant’s the trial courtrecord. thevehicles
the tattoosThe officer then testified thatpiecesboth of evidence.admitted

those that hehistorythe criminal record matchedand described inscars
the time of The officer alsobody booking.on the defendant’s atobserved

color,hair and date of birtheyeabout the andheight, weight,testified
Finally,record. the officerhistorylisted Michael Hammell’s criminalon

in was defendant.photographthat the the DMV thetestified individual
admittingcourt erred inOn the defendant that the trialappeal, argues

historyfrom the criminalthe the scars and tattoosinformation about
hearsay,it in the from theadmitting photographrecord was andbecause

intimelywas in a manner accordanceDMVrecord because it not disclosed
98(A)(2)(iii). a onrulingsWe review trial court’swith Court RuleSuperior

ofof an unsustainable exercise discretionadmissibilitythe evidence under
if the arestandard, only rulingsand the defendant demonstratesreverse

Carignanof v.or to the his case.clearly prejudiceuntenable unreasonable
409, (2004); Bouchard, 138151 N.H. 416 State v.Speedway,N.H. Int’l

(1994).581, 583N.H.
the inargument that trial court erredWe first address the defendant’s

scars and tattoos from the criminaladmitting the information about
is a“‘Hearsay’it inadmissible hearsay.record because constitutedhistory

statement, testifyingone the declarant while at thebyother than made
in to the of the matterprovetrial evidence truthhearing,or offered

801(c). rule,R. not admissiblegeneral hearsayEv. As a isasserted.” N.H.
N.H. Ev. 802.generalto that rule R. Neitherexception applies.unless an

historyto that the information from the criminaldisputeside appears
Rather,hearsay. partiesthe between thedisputerecord constitutes —and

the the two exceptionshence of assertedupon applicabilityour focus—is
803(8)in and thepublic exceptionthe records set forth Ruleby the State:

803(6). 803(6),set in Rule See R. Ev.records forth N.H.exceptionbusiness
'

(8).
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803(8), “Public Records theReports,” permitsRule entitled and
following of be admittedtypes hearsay to into evidence:

Records, statements, orreports, form,data incompilations, any
(A)publicof offices or forth theagencies, setting activities of the

(B)or mattersagency, pursuantoffice or observed to duty
imposed by law as to which matters there a todutywas report,

however, cases,excluding, in criminal bymatters observed police
(C)and otherofficers law enforcement orpersonnel, in civil

actions and andproceedings against the ingovernment criminal
cases, factual findings resulting investigationfrom an made

law,topursuant granted by theauthority unless sources of
information or other circumstances indicate lack of
trustworthiness.

803(8). (A) (C)Ev.N.H. R. neither norsubpart subpartBecause applies
here, (B).focus uponwe the ofapplicability subpart

face, 803(8)(B) State,its Rule broadly precludesOn the in criminal
cases, from introducing records “matterscontaining byobserved police

and otherofficers law enforcement But seepersonnel.” N.H. R. Ev.
803(8)(C) (defendant conditions,under certainmay, suchintroduce

State).againstinformation the We find thenothing in record that indicates
how the information to scarspertaining and tattoos on Michael Hammell’s
body gatheredwas before its ultimate inplacement the historycriminal

The mayrecord. information have been gathered when a orpolice
Hammell,corrections officer observed Michael or it may have been

in somegathered other Thecontext. State to nopoints portion of the
demonstratingrecord that it laid the type of foundation that would shed

theselight on issues. party offering“The evidence generally thebears
of Walters, 239,burden demonstrating admissibility.”its State v. 142 N.H.

(1997).242
Instead, 803(8)(B)the State invites us to construe Rule bynarrowly

that it appliesholding only to observations of anpartmade as investigation
and then to conclude that the information about scars and tattoos thein

historycriminal routine,record constituted thannothing more objective
observations which gatheredwere not as of anpart investigation. We
acknowledge that some courts have read into similar or identical versions

803(8)(B)of Rule a that therequirement observations be lawby“made
crime,enforcement officials at the scene of a or in the ofcourse

(5thainvestigating Quezada, 1190,crime.” States v.United 754 F.2d 1193
1985). Likewise,Cir. acknowledge courts,we that these in the context of

records“public prepared purposesfor ofindependent specific litigation,”
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routine,recording“documentsadmission of1194, thepermittedhaveid. at
thefunction ofeverydayobservations, of thepartmade asobjective
thisHowever, admittingthe basis forId.agency.”official orpreparing

upon:restsoftenof evidencetype

803(8)(B) lawbetweenof Rulefor purposesa distinction
routine, non-adversarialin areports preparedenforcement

subjectivemorearguablyfrom theresultingand thosesetting,
ofthe resultsevaluatinganda crimeinvestigatingofendeavor

Orozco, F.2d590See, States v.Unitede.g.,investigation.that
of license1979) records(9th computer(admitting789, Cir.793-94

settingto non-adversarialduecrossing the borderon carsplates
1049,denied, 439 U.S.cert.gathered)information wasin which

(1978); v. UnionUnited States728, 2d 70958 L. Ed.99 S. Ct.
1978)(1st388, Cir.390-91576 F.2dTrabajadores,DeNacional

service); Grady,v.United Statesofreturn(admitting Marshal’s
1976) firearms serial(2d on(admitting reportsCir.544 F.2d 598

on basisagencyIreland law enforcementfor Northernnumbers
function).routinerecords of atheythat were

Id.
therein, wayhave no ofweQuezada cases citedHere, and theunlike

at issue wasthe informationus howrecord beforeon theknowing
D’Alo, 649State v.Comparerecord.in theplacementbeforegathered its

driver’sof a defendant’s(R.I.1994) that abstract(holding an498, 499A.2d
him, forhis convictionstoregisteredvehiclesthe motorshowingrecord

was admissiblehe had been involvedin whichviolations, and the accidents
803(8)(B) containit did notbecauseof Rulethe state’s versionunder

Stateswith Unitedpersonnel),law enforcementbyinformation observed
2002)(D.S.D. that1040, 1042-43 (holdingSupp.214 F. 2dEagle,Homedv.

aofficers afterbymade policeobservationscontainingreporta police
Rule of Evidenceunder Federalinadmissiblearrest wasdefendant’s

as totestified803(8)(B)). Indeed, Quezada patrol agenta borderin
Quezada, 754generated.there wasat issuehow the documentprecisely

that thethe factemphasizesStatetheAlthoughat 1191-92.F.2d
record, ofhistory applicationwithin a criminalwas includedinformation

officers”—not803(8)(B) by policeobservedthe “mattersuponfocusesRule
to be found.happenin which such observationsdocumentsmerely the

wedeveloped,case, fullyrecord is morewhere thein anotherAccordingly,
indiscussedtypesthe of issuesto considerpositionin a betterwould be

Quezada.

atthe recordalternative, that “[b]ecausein theargues,The State
report generateda policerecord thanmore akin to a businessissue here is
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as of an the inpart investigation, exclusion does not this case.”apply See
803(6). 803(8)(B)However,N.H. R. Ev. as Rule specifically“[i]nasmuch

excludes reports prepared by law enforcement officers from publicthe
to the if against defendant,records rule usedexception hearsay a criminal

such records cannot be admitted the records exception.”under business
is,Horned 214 F. 1042.Eagle, Supp. 2d at That “the business records

beexception cannot used as a ‘back door’ to thatintroduce evidence would
803(8)(B).”not be underadmissible Rule Id. As one court has explained in

evidence,the context of the identical offederal rule matters observed by
police and law enforcement are not inpersonnel admissible criminal cases
“because of the the betweenadversarial nature of confrontation the police
and in 1042-43;the criminal Id. at Fed.defendant cases.” see R. Evid.
803(8)(B); accord United Trabajadores,States v. Union Nacional de 576

388, 1978).(1st information,F.2d 391 Cir. to hold regardlesswe thatWere
803(6) (theof where it gathered,and how was is admissible Ruleunder

business exception)records because it withinsimply is found a criminal
record,history we would be an end runenabling around one of the very

803(8)(B)purposes for which Rule promulgated.was In order to alleviate
concern,this the theparty bearing burden of demonstrating the

admissibility of the evidence testimonyshould elicit foundational to explain
how the information was socollected that the of Ruleapplicability
803(8)(B)can be determined.

lightIn of our discussion givenabove and the thestate of record before
us, we cannot conclude that Statethe met its burden at trial of
demonstrating the of evidenceadmissibility Walters,the here at issue. See
142 N.H. at 242. theConsequently, historybecause criminal record

[803(8)(B)]“cannot be in themoored safe of exception or,th[e]harbor a
fortiori, the business records it falls theexception, prey hearsayto rule
and is as Eagle,inadmissible evidence.” Horned 214 2dSupp.F. at 1043.

The ofadmission inadmissible evidence alwaysdoes not require
Hall, (2005).reversal. 374, However,See v. case,State 152 N.H. 379 in this

the arguedState has not harmless error with to therespect information
from the historycriminal record. Because the State has the burden to
prove the of beyond doubt,harmlessness an error a reasonable we can
only interpret failure to argueits the issue as an concessionimplicit that if

error,we Kirsch,found would not 647,it be harmless. State v. 139 N.H.
(1995). circumstances,655-56 Under these we in acannot engage harmless

Instead,error analysis. Id. we concludemust that the defendant met his
burden on Bouchard, 583,see N.H. atappeal, 138 thereverse conviction

Kirsch,and remand for a new trial. 139See N.H. at 655-56. Since we
reverse on error,the defendant’s first of notassignment we need reach the
second, as it unlikely timingis that the issue that rise to thegave second



proceedings.'recur in Seeany post-remandof error willassignment
(2005).Cos., 618, 622151 N.H.v. R.J. MoreauFiglioli

remanded.Reversed and

Galway JJ.,Dalianis, Hicks,and concurred.Broderick, C.J., and
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