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petitioner’sconclude that the reversion interest was at least as valuable as
the respondent’s interest —if not more further forproviding supportso—
the court’s determination that the interest little orrespondent’s had no

in it,value the context of the task before equitablywhich was to divide the
Trust,parties’ marital Given the terms of theproperty. the size of the

health,Trust thecorpus, respondent’s age poor petitioner’sand and the
value,failure to present any supportingevidence an alternative we cannot

say that the trial court unsustainably exercised its discretion by
determining that the interest in therespondent’s negligible.Trust was

Affirmed.
GalwayDalianis, Duggan, Hicks, JJ.,and concurred.
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for theFranconia, orally, plaintiff.the andof on briefM.Gregory Sorg,

(Patrick onP.A., J. McNicholasof ConcordOffices,McNieholas Law
the defendant.fororally),the brief and

of the TrialChase, an orderDUGGAN, Joy appealsA.plaintiff,J. The
J.) outstandinga of anpay portionher torequiring{Burling,Court

defendant, Mortgage CompanyAmeriquestthebyheldmortgage
We affirm.(Ameriquest).

I. Background

ex-husband, Georgeand herplaintiffTheundisputed.The facts are
in 1996.Rumney AugustinChase, home at 55 Main Streetapurchased

andcollateral, mortgageexecuted a notethey latertheir home asUsing
2002,April againCalifornia. InTrust ofCompanydeed with Bankers

withcollateral, mortgageChase entered into aMr.the home asutilizing
for$90,000. stipulated, purposesThe partiesin the amount ofAmeriquest

court, forged the plaintiff’strial that Mr. Chasebefore thehearingof the
AsAmeriquest.withmortgagethe instrumentname when he executed

Bankers Trustoff theAmeriquest paidmortgage agreement,of thepart
mortgage.

the plaintifflater executed betweenagreementto a divorcePursuant
of thehusband, parties’the “sole ownerthe becameplaintiffand her

thereby.”securedlegallyindebtedness Atsubject anyresidence tomarital
mortgageof the withobligationsdid not meet thesome thepoint, plaintiff
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soughtThe thenproceedings began. plaintiffand foreclosureAmeriquest
followed,The at issue here withenjoin proceedingsto the foreclosure.

$74,439.78 from the amount it toAmeriquest seeking plaintiff, paidthe
Bankers Trust.

Ameriquest’s mortgageAfter a the trial court ruled thathearing,
on the and the doctrines ofcharge equitableconstituted a homestead

payand enrichment the to thesubrogation unjust required plaintiff
$74,439.78. The that the trial court erred inappealed, arguingplaintiff

the doctrines of and enrichmentapplying equitable subrogation unjust
her fromstatutory exemption anybecause the homestead relieves

mortgage.to under the terms of theobligation pay Ameriquest

StatutoryII. Homestead Exemption

begin interpretation application statutoryWe with the and of the
480:1,exemptionhomestead as set forth in RSA :4 and :5-a. The

law,and of statutes of whichinterpretation application present questions
See,we review de novo. Town Hinsdale v. Town 153e.g., Chesterfield,of of

(2005).70, review,N.H. 72 In our we accord deference to theconducting
fact,trial court’s of historicalfindings findings supportedwhere those are

(1979).by Bolte, 508,evidence in the record. 119Elwood v. N.H. 510
2006)RSA 480:1 (Supp. right byestablishes the homestead providing

$100,000 homestead,“[e]very personthat is entitled to worth of his or her
therein,or of his or her a homestead.” The plaintiff arguesinterest as that

her, $100,000,RSA 480:1 generally protects up havingto from to make
on the withpayment mortgage Ameriquest. Neither side that thedisputes
house constitutes a homestead theplaintiff’s meaningwithin of RSA 480:1.

Thus, we assume for of thepurposes analysisour correctness of that
However,position. the trial court held that the in RSArighthomestead

did not inapply plaintiff’s480:1 the case the Ameriquestbecause
480:4,fellmortgage exception (2001),within the contained in RSA III

provides:which

The righthomestead is from attachmentexempt during its
execution,continuance from orlevy liabilitysale on and from to

debts,be encumbered or taken for the payment exceptof in the
following cases:

III. In the mortgagesenforcement of which are made a charge
thereon toaccording law....

480:4,The trial court ruled that RSA III applied Ameriquestbecause
discharged the Bankers Trust mortgage, therebyand became entitled to
treat the Bankers Trust if it amortgage chargeas were on the homestead
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that RSAplaintiffThe contendsAmeriquest.toassignedthat had been
chargeis not aAmeriquest mortgagethe480:4,III does not becauseapply

with theit was not createdto law” since“accordingthe homesteadon
(2001).(2001) Weor RSA 480:5-aeither RSA 477:3required byformalities

plaintiff.with theagree
of thewe are the final arbitersstatutory interpretation,In matters of

as aof the statute consideredas in the wordsexpressedintentlegislature’s
the ofHinsdale, examining languageat 72. When153 N.H.Townwhole. of
the used.ordinary meaning to wordsstatute, the andplainthe we ascribe

(2006).314,Bethlehem, interpretN.H. 319 We154TownAppeal ofof
what theand will not considerfrom the statute as writtenintentlegislative

not seethat the didlanguage legislatureor addmight have saidlegislature
instead,isolation; weindo not construe statutesfit to include. Id. We

statutory Soraghanthe overall scheme.harmonyso in withattempt to do
(2005).399, interpretingResort, 152 N.H. 405 WhenCranmore Skiv. Mt.

matter, we construesubjectdeal with a similartwo or more statutes that
other, lead totheyand so that willnot contradict eachtheythem so that do

statutes.of thelegislative purposeand effectuate thereasonable results
Id.

(2)(1) achargeis made a on480:4, mortgage;III a whichrequires:RSA
(3) if that the firsthomestead; arguendoto law. Even we assumeaccording

satisfied, mortgagenot. The Ameriquestthe third istwo arerequirements
two statutes.applicableof at leastsatisfy requirementsdoes not the

satisfynot the ofFirst, requirementdoesAmeriquest mortgagethe
of real estate shall beconveyancethat deed or other“[ejveryRSA 477:3

acknowledged by grantorand thethe the samesigned by party granting
mailingand shall show thenotarya or commissionerjustice, publicbefore

constitutes aAmeriquest mortgagethegrantee.” Althoughaddress of the
(8th ed.estate, LAW DICTIONARY 1031BLACK’Sconveyance of real see

(or1999) granting conveyancetheparty parties)the(defining mortgage),
justice, notaryit before aacknowledgehere did not andsignat issue

is, found that477:3. That the trial courtor commissioner. See RSApublic
home; were thus thetheyher owned thethe and husbandpetitionerboth

However, for of thispurposesthegrant conveyance.who couldparties
her namecase, forgedthat the husbandparties stipulated plaintiff’sboth

the formalities ofAccordingly, statutorymortgageon the instrument.
execution were not satisfied.

satisfynot theSecond, mortgage requirementsdoesAmeriquestthe
theconveydeed shall or encumberIt dictates that “[n]oof 480:5-a.RSA

topurchasemade the time ofmortgagea atright, excepthomestead
thebyunless it is executed ownermoney,thepayment purchasesecure of
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husband, if the formalities for theany, requiredand wife or with
disputeof land.” There can be no that theconveyance Ameriquest

not “a made at the time of to securemortgage mortgage purchasewas
Nor, 477:3,of ofpayment purchase money.” giventhe our discussion RSA

any dispute Ameriquest mortgagecan there be that the was not “executed
husband, ifby any,the owner and wife or with the formalities forrequired

480:5-a;conveyancethe of land.” See RSA see also In re St. 317 B.R.Onge,
(Bankr. 2004)39, (explaining42 D.N.H. that homestead can beexemption

mortgagewaived where husband and wife both execute deed with
law).required by Accordingly,formalities the Ameriquest mortgage

cannot a oncharge accordingconstitute the homestead to law because at
Thus,least crucial of theprovisionstwo law were not followed. we conclude

480:4, III not apply,that RSA does and the trial court erred toby ruling
contrary.the

III. Equitable Subrogation

the of theAlthough language statutory homestead exemption supports
the we decline herplaintiff’s position, analysisinvitation to end our here.

plaintiffThe is in the somewhat position havingunenviable of invoked the
superior equitable foreclosure,court’s to thepowers enjoin but then

thearguing that court erred in those sameexercising powers to balance
the andequities exigencies of this case. We areparticular mindful of the

that,trial court’s observation thedespite forgery, benefit was“[a]
conferred on Ms. Chase when her validAmeriquest paid mortgage. Ms.
Chase is aware of the benefit she took the originalbecause out mortgage
and on property.lives the It is forinequitable Ms. Chase to retain the

free andproperty clear of all liens.” the SupremeAs Florida Court noted
one,in a case similar toquite this “The homestead exemption is intended

shield,to be a not a sword.” Fishbein,Palm Beach Sav. & Loan v. 619 So.
(Fla. 1993).267,2d 271 Accordingly, we now consider whether upholdto

the trial court’s exercise of its equitable powers.
(1997)(amended 2006)RSA 498:1 equitable jurisdictionconfers theupon

cases,court insuperior typesseveral of including dealingthose with fraud
mortgageand plaintiffforeclosure. The initiated this in equitycase to

enjoin mortgagea foreclosure and stipulatedshe to the existence of
(1971) (“Plaintiff’sforgery. Stewart, 350,See Owen v. 111 N.H. 352

petition alleged fraud and the ofpower superiorthe court to exercise its
equitable jurisdiction in the case of fraud has beenlong recognized.”).
Although it not the plaintiffwas herself who perpetrated the “theforgery,

court’ssuperior equitable jurisdiction extends to granting relief from the
effects of person’sanother fraud party wrongedwhen the otherseeks than

(1985).damages 330, 336,....” Fisher v. 127Koper, N.H.
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secureequity complete justice----”the of topurpose[2] is historie“[I]t
(1987)774, 783Donuts, (quotation129 N.H.Skipitaris,N.H. Inc. v.

omitted).

itwhich allowequitable powersThe has broad and flexiblecourt
the of therequirementsthe relief toshape adjust preciseto and

done thatequityA court of will order to besituation.particular
to haveoughtin and conscience be or shouldgoodwhich fairness

courts of equity, havingIt is the ofpracticebeen done.
relief the nature of the caseto administer all whichjurisdiction,

demand.and facts

(Costs Fees), 144 N.H.Attorney’sv. Governor andClaremont School Dist.
omitted).(1999) The590, proprietycitations and brackets(quotations,594

in of the trial courtrelief rests the sound discretionawarding equitableof
the circumstances and of the ease.according exigenciesto be exercised to

540, (2004).Co., aupholdBros. 150 N.H. 541 We willGutbier v. Hannaford
unless it an unsustainable exerciseequitabletrial court’s order constitutes

of discretion. Id. at 541-42.
inCourt dealt with similar facts and issues PalmSupremeThe Florida

Fishbein, 2d at 267.Loan v. Fishbein. See 619 So.SavingsBeach and
name,in Beach inThere, took title to a house Palm his ownMr. Fishbein

house, executed a purchaseon the andexisting mortgageassumed an
Later, Mr. Fishbein and his wifeId. at 268. bothmoney mortgage.

house, acknowledgedthe Palm Beach themortgagea second onexecuted
and then lived the house formortgages,of the inpreviousexistence

mortgagethree after the secondyearsId.years. Approximatelyseveral
executed, usingout anotheryet mortgage, againMr. Fishbein tookwas

collateral. Id. This time the was formortgagethe Palm Beach house as
$1,200,000 Mrs. Fishbein’s name on theby forgingand he obtained it

instrument. Id.mortgage
Fishbein executed aproceeding,As of a divorce Mr.part subsequent

deed, title to the house and representingMrs. Fishbeinquitclaim granting
(obtainedThe via themortgagethat it was free and clear of liens. Id.

default and the bank commenced foreclosureforgery) then went into
Id. at 269.challenged.which Mrs. Fishbeinproceedings,

theof the trial court ruled thatchallenge,As a result Mrs. Fishbein’s
it anmortgage,on the but that could havebank could not foreclose

to satisfylien on the house to the extent that its funds were usedequitable
anyThe courtmortgages stayedthe and taxes. Id. trial alsopreexisting

that have ansale on the lien so Mrs. Fishbein couldequitableforeclosure
An intermediateprivately. appellateto to sell the home Id.opportunity try

conclusion that the house was Mrs.court affirmed the trial court’s
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bank,thehomestead, bynot tosubjectFishbein’s and as such foreclosure
lien, that such a lienequitable reasoningreversed the of theimpositionbut

thepropertycould homestead real where“only imposed againstbe
is of fraudulent or otherwisebeneficiary protection guiltyof the homestead

conduct.” Id.egregious
court, holdingthe intermediateThe Florida Court reversedSupreme

Fishbein to use thethat the would not allow Mrs.despite forgery, equity
Id. at 270-71. The courthomestead to receive a “windfall.”exemption

of the Florida Constitution that creates aacknowledged the section
homestead exemption:

process anyfrom forced sale under ofexemptThere shall be
court, or execution shall be a lienjudgment,and no decree
thereon, of taxes and assessmentsexcept paymentfor the
thereon, obligations purchase, improvementcontracted for the or

thereof, house,or contracted for field or otherrepair obligations
on the the owned aperformed realty, following property bylabor

homestead____(1)natural aperson:

reasoned, however,Id. at 269. The court that impositionunder of an
lien,equitable

in positionMrs. Fishbein no worse than she stood before[stood]
loan,the of the mortgage.execution When the bank made its one

of the prior mortgages alreadywas overdue. Mr. Fishbein
bytestified that that time he had no other assets which could be

liens,used to off thepay preexisting and Mrs. Fishbein testified
course,that she had no funds with which to Ofpay them. Mrs.

Fishbein should not be made to suffer because the bank was not
more in ensuring signaturecareful that her on the mortgage was
genuine. This is thewhy againstbank can make no claim the

for theproperty [money] not used to benefit the homestead. On
hand,the other Mrs. Fishbein is not entitled to a... Thewindfall.

shield,homestead is intended to a not aexemption be sword.

Id. at 270-71.
(Fla.America, Hill,Relying upon Havoco Ltd. v. 790 So. 2d 1018of

2001), the that Fishbein is notplaintiff argues persuasive because it has
essentially been narrowed to an holding by“anomalous” subsequent
decisions of the Florida Supreme According plaintiff,Court. to the Havoco
and related cases stand for the that in order “toproposition impose an

lien onequitable right,the homestead the case must involve situations that
fall within one of three exceptionsthe stated to the Florida [Constitution's

inright” apparently forgeryhomestead fraud or the ofprocurement—and
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alone, themortgage, plaintiff’sa is not one of them. We do not share
and relatedreading of Havoco. The Havoco court discussed Fishbein

detail, 1024-28,in reaffirmed thegreat ultimatelycases see id. at and
toholding equitable principlesin Fishbein that the court will “invoke[]

where fundslanguage exceptions onlyreach the literal thebeyond of
in,used toegregiousobtained fraud or conduct were investthrough

added).at 1028 Justpurchase, improve (emphasisor the homestead.” Id.
here,fraud and conduct are at issue where it has beenegregioussuch

fromforgerythat the husband used to obtain fundsstipulated plaintiff’s
Trust andexisting mortgage therebyto off the BankersAmeriquest pay

invest in the homestead.
Thus, the andpresent appealthe close factual similarities betweengiven

case, in thatlight equitable powersthe Fishbein and of the broad rest with
state,in this we are that the Floridasuperior persuadedthe court

equity properCourt’s decision to of struck theSupreme apply principles
of the homestead and thepurpose exemptionbalance between the

the 129 N.H. at 783exigencies Skipitaris,circumstances or of case. Cf.
(“[A] a extends orsitting equity may remedycourt in even devise which

a the if it isprior agreement parties,exceeds the terms of between
omitted)).make the whole.”necessary injured party (quotationto

here;conclude that should beAccordingly, equitable principles appliedwe
therefore, properly applieddecide whether the trial court thewe must

subrogation.doctrine of equitable
Generally,

party’sthe doctrine of has its in Asubrogation origins equity.
contract, statute,byto can arise either orright subrogation

ofprinciples. subrogationcommon or The doctrineequitablelaw
a a liablepayment by party secondarilythe of debtpresupposes

therefor, an to bethereby acquires equitable rightwho
the and for the ofby principal purposereimbursed debtor

theright rightsthis effective is invested with all whichmaking
(the debtor).him Theagainst principal purposethe creditor had

place responsibilitybehind is to the where itsubrogation
the inby compelling byshould rest one whoultimately payment

Itought pay preventsconscience to it. alsogood [individuals]
case,In theany subrogationfrom a windfall ....recouping

is on theproving subrogee,burden of entitlement which
of: the existence and ofgenerally proof applicabilityincludes

contractual as toequitable principles provisions subrogationor
and reimbursement.
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(2003)599,Co., (quotations,601Republic Ins. 149 N.H.Wolters v. Am.
omitted). aresubrogation generallyClaims forcitations and brackets

to annecessarilynot be limited sucha but needagainst wrongdoer,made
(2001).2§2d Subrogationindividual. 73 Am.JUR.

doctrine,a broad isin is whichsubrogation, particular,Equitable
dischargedone has§Id. 5. “It where whoappliesliberalgiven application.

circumstances, to theunder certain succeedmay,the debt of another
In for equitablecreditor.” Id. orderand of the satisfiedrights position

followinghold of conditions must besubrogation apply,to we that all the
(2)(1) volunteer; subrogeea thesubrogeemet: the cannot have acted as

liable; (3) theprimarilya it notuponmust have debt which waspaid
(4)debt; notsubrogation mayhave thesubrogee must entire andpaid

to id. the trial courtany rights Althoughthe of others. Seeinjusticework
element,a fifthsubrogation requiredheld that satisfaction ofequitable

ownnamely, by subrogee protectthat the have been made to itspayment
below,interest, “volunteer,”the forthconclude that definition of setwe

Therefore, oftakes this consideration into account. inclusionadequately
in subrogation unnecessary.this fifth element the test for isequitable

element, questionto the the isrespectWith first whether
acted in off the TrustAmeriquest payingas a volunteer Bankers

hemortgage. For of “one is a volunteer ifpurposes equitable subrogation,
obligationwhile under no to or when no interest of his ispays pay

Co. Aetna&Dedham Fire Ins. v.protected by payment.” Norfolk
Co., 659, (Vt. 1974);318 CityCas. & Sur. A.2d 661 accord Rawson v. of

(“[0]neOmaha, 381, (Neb. 1982)322 384-85 who the debt ofpaysN.W.2d
not aprotectanother in order to his or interest is consideredpropertyown

Here, Ameriquestpurposes equitable subrogation.”). paidvolunteer for of
in themortgage protectthe Bankers Trust in order to its interest

held, bythe courthomestead as collateral to secure the debt. As trial
Trust, the“Ameriquestoff the note to Bankers becamepaying mortgage

Ameriquestnote holder on the at 55 Main Street.primary property
operated asrightthe sole of foreclosure on the whichproperty,secured

the terms in thecollateral in the event Mr. and Chase did not meetMs.
isSecurity the first factor satisfied.Accordingly,Instrument.”

innoted, are notAs the trial court the next two “elementsproperly
not liablepaid Ameriquest primarilyThe debt was one that wasdispute.

wasto Bankersby [T]ruston and the entire debt owed Mr. and Ms. Chase
paid.”

bothThe trial court foundThe fourth element is likewise satisfied.
inmortgageTrustthat the and her executed the Bankersplaintiff husband



$71,300the amount of and that some hadpayments thereon not been
made, $74,439.78.in amount of debtresulting increasingthe total the to

Further,Neither thesechallenged findings. although Ameriquestside was
negligent failingin to uncover the haveallegedly forgery, we held that

on the a notnegligence part suretyof does invalidate the toright
(1918).82,79subrogate. Accordingly,v. N.H. 85 we discernMayer,Fifield

nothing unjust allowingabout to relief forAmeriquest obtain the
$74,439.78 thebecause that is amount for which the wouldplaintiff have
been under the mortgage.liable Bankers Trust To hold otherwise would

a for thepotentially plaintiffwindfall and couldyield encourage collusive
deception against lenders.

acknowledge AmeriquestWe that issued a in the amountmortgage
$90,000;however,of the be anplaintiff should not made to increasedbear

Ameriquestfinancial burden because not vigilant makingwas in certain
that all of thesignaturesthe on instrument themortgage complied with
requirements' of RSA and477:3 RSA 480:5-a. The amount recoverable by
operation equitable subrogationof is the aby “generallimited rule ... that
subrogee indemnityis entitled to to the only moneyextent of the actually
paid toby him the or the of thedischarge obligation, value property

for AM.applied purpose.” Subrogation Therefore,§that 73 Jur. 2d 67. we
agree with the trial court that is not to recoverAmeriquest entitled the
difference between the amount outstanding on the Bankers Trust

themortgage ultimatelyand amount it lent.

IV. Conclusion

for reasons,theAccordingly, foregoing disagreewe the trialwith court’s
III,conclusion concerning 480:4,the of RSAapplicability but itsuphold

application the equitable subrogationof doctrine of theunder facts of this
case. upheld the trial court’sHaving application of equitable subrogation,
we need not reach arguments concerning ápplicationits theof doctrine of
unjust enrichment.

Affirmed.
GalwayBroderick, C.J., Dalianis, JJ.,and Hicks,and concurred.


