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summary,In Pinkerton Academy directly bywas not created the
State of New soHampshire as to constitute an administrative of thearm
State, nor is it by publicadministered individuals who are toresponsible
officials, nor do its theemployees participate Hampshirein New

System.Retirement holdConsequently, Academywe that Pinkerton is an
2(2)as defined in sectionemployer of the Act. Pinkerton likewise meets

monetary jurisdictionalthe asstandard the record thatindicates
grossPinkerton receives annual in ofrevenue excess million. Because$26

Pinkerton asAcademy qualifies nonprofita educational institution within
NLRB,jurisdiction PELRB,the of the we vacate the of thedecision and

remand with instructions to dismiss.

Vacated and remanded with instructions.

GalwayDalianis, Duggan, Hicks, JJ.,and concurred.
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(William QuinnJ.& of ManchesterIacopino,Brennan Caron Lenehan
brief), the petitioner.on the for

(William brief),thePC, of Lebanon R. on&Borgstrom, LoftusLofius
for respondent.the

Chamberlin,A. aBRODERICK, appealsElizabethpetitioner,C.J. The
M.)(Forrest, thebyMaster approvedorder of a Maritalrecommended

J.)(Cardello, thecorpusthat the ofdeterminingDivisionNewport Family
CharitableChamberlin IrrevocableWilliam Chamberlin and Elizabeth

(Trust) rightthe settlors’ tomarital and thatpropertyTrust was not
Trust, marital was ofalthough property,from thereceive interest

monetary value. We affirm.negligible
in 1987.following. The were marriedpartiesThe record thesupports

the for the ofmarriage, they purposestheir established TrustDuring
benefits, toincome and donationsgenerating fundingtaxgaining personal

Trust, the onlyterms theinstitutions. Under the ofcertain charitable
receive income distributionsthey rightwas the tointerest retained
$110,000.if it exceededgenerated by corpusthe Trust

filed forrelevant to this Elizabeth Chamberlinopinion,For reasons not
$85,596.84.time, valued atcorpusin At the Trust wasdivorce 2003. that

2005, Chamberlin,in William L. thethe were divorcedpartiesWhen
petitionerold in health. Theyears poorwas andrespondent, seventy-four

divorce, atcorpusthe Trust was valuedwas In the final decree ofsixty-six.
asset, In$90,827.23, respondent.as and awarded to thetreated a marital

theaddition, bythe awarded the interest Trustrespondent generatedwas
$110,000.tocorpusto increase the Trustmoney necessaryand the sum of

the withpetitioner,was skewed in favor ofpropertyThe overall division
the to herpropertyof marital awardedapproximately fifty-seven percent

the the assets awarded torespondent. Amongand balance awarded tothe
lump of[equalization] paymentthe was “an additional sumrespondent

$27,000.00in to an division of the marital assets.”equitableorder achieve
decree,finalreconsideration of the divorcerespondent soughtThe

corpusand not awas]that the irrevocable[was] [its“Trustarguing
thehim, thus it for trialmakingavailable to erroneousspendable asset”

itsas a marital in division of thecorpuscourt to have counted the asset
thethat if Trustargued corpusestate. He further evenparties’ marital
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$110,000,to given probable five-yearwere increased Ms life expectancy
return, ie.,inseven-percent rightand a rate of Ms interest the hisTrust —

$35,000from worth onlyto receive distributions it—was rather than the
higher figure by grantedused the court. The trial court the motion to
reconsider, irrevocable,that Trust is and the isexplaining [corpus]“[t]he
not, therefore, an partasset counted as of theproperly respondent’s

ofequitable pursuantshare the assets distributed to the ... Final Decree.”
well, theAs trial court relieved the of her topetitioner obligation increase

$110,000the Trust tocorpus respondentand allowed the to retain the
toright receive income from thegenerated Trust.

Based the ofupon readily ascertainable values all the other marital
and the rulingassets trial court’s that its final distribution was tointended
in a ofsplit fifty-sevenresult for andpercent petitionerthe forty-three

forpercent respondent,the it apparentis that the trial court determined
that the torespondent’s right receive distributions from the Trust once the

$110,000corpus addition,exceeded had Innegligible value. the courttrial
petitioner’sincreased the lump sum equalization payment to the

$8,000,respondent by to correct for the inchange the value of the total
marital estate ofbycaused the deletion the Trust corpus keepand to the
overall ofdivision assets in line with topercentages determined be
equitable in finalthe divorce decree. This appeal followed.

petitionerThe argues that the trial court unsustainably exercised its
(1)bydiscretion determining that: the corpusTrust was not a ofpart the

marital estate notwithstanding that it was funded with marital assets and
had value for inpartiesboth the form of advantagestax and income

(2)generation; and the respondent’svalue of the interest in the Trust was
negligible. disagree.We

beginWe by thediscussing applicable standard of review. It wellis
established thethat trial court is afforded inbroad discretion determining
property distribution when a finalfashioning divorce decree. In the Matter

Harvey (2006).& Harvey, 425,153 N.H. 430 willWe not overturn a trialof
court’s decision on property distribution absent an unsustainable exercise
of discretion. Id.

The foregoing standard of appliesreview when we examine triala
“equitablecourt’s division of property the parties” pursuantbetween to

(2004).458:16-a,RSA However,II the we applystandard when reviewwe
a trial court’s determination that a particular asset is or is not marital

(2004)property 458:16-a,as defined RSAby I is somewhat unclear.
Compare Harvey, 153 N.H. (“[g]ivenat 438 the broad [statutory]
definition of ‘marital property’ ... the trial court did not unsustainably
exercise its bydiscretion classifying the in[husband’s] interest certain real

parcels,estate timeshares and practicedental as[a] marital property”),
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(“the(2001)Preston, 48,147 N.H. 49andwith In the Matter Prestonof
theannuity byconclude thaterroneously [an] [ownedtrial court [did not]

distribution”).subject equitabletopropertywas maritalhusband]
I,458:16-a,treatinghave RSAOf the two weapproaches followed—

discretion, in andHarvey,of trial court asdeterminations as a matter
law, ina matter of as Preston —thethose same determinations astreating

458:16-a, I, astreat trial court’s RSA determinationis to aapproachbetter
filed,Whether, giventhe a divorce is apetitionof law. at timea matter

wife, orindividuallyhusband or thebelongor not to theasset does does
the inthe characteristics of assetlegal analysiscalls for a ofcollectively,

a theweighing equities.or ofnot an exercise of discretionquestion,
in the ofhas a central role determinationdiscretionObviously, judicial
458:16-a, II,assets, as tois see RSA butwhich awarded whichspouse

asset is maritalparticular property,not in the first instance awhether or
458:16-a, I, role thein we see no forproperas that term is defined RSA

trust, or isannuity, anyA an a other assetpension,of discretion.exercise
isthat determinationparties,is owned either or both andbyor not

law, to To the extentde novo review.pure subjecta ofgenerally question
review, aretheydifferent standard ofour have aemployedcases

overruled.

modified, outlined intwo-step analysistheWe now as hereinadopt,
663,Valence, (2002),147 N.H. 666 underIn the Matter Valence andof

determines, law, area matter of what assetswhich trial first asthe court
458:16-a, I, toand thus subject equitablemarital under RSAproperty

to andistribution, equitablediscretion makeand then exercises its
RSA 458:16-­of Trial court determinations underdistribution those assets.

novo,I, pursuantofa, equitable propertywhile divisionsare reviewed de
of458:16-a,- an unsustainable exerciseII are reviewed forto RSA
adetermining or notwe note that while whetherFinally,discretion.
anormallystatute isasset marital under thepropertyisparticular

law, of is left to theany giventhe value assetdeterminingofquestion
514,143 N.H.Hoffman,the court. See v.sound discretion of trial Hoffman

(1999) forvaluation of marital assets(reviewing521 trial court’s
discretion); NyhanIn Matter andof theunsustainable exercise cf. of

(‘We(2002)768, that trial courts771 reiterate the rule147 N.H.Nyhan,
in anestablishing appropriatetheir discretionare free to exercise sound

assets.”).ofdistribution maritalequitabledate for thevaluation
review, questionstheour of we now turn toHaving established standard

byan error of lawus; the trial court committednamely,before whether
unsustainablyaTrust was not marital asset ordetermining corpusthat the
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inby determining respondent’sexercised its that the interestdiscretion
value. in negative.the Trust had little or no We answer both thequestions

tangible intangibleMarital shall include all and“[p]roperty property
assets, topersonal, parties,and real or either or both whetherbelonging

in of or bothpropertytitle to the is held the name either RSAparties.”
458:16-a, was tocorpusI. Because the Trust not asset eitherbelongingan

divorce,or both the the thepartiesof at time of their trial court did not
commit error thelegal by excluding the Trust from maritalcorpus estate.

The concedes that neither she has thepetitioner respondentnor the
indeed,is,to invaderight the Trust That one of thecorpus. defining

HampshireDeGrandpre,anfeatures of irrevocable trust. C.See 7 New
(4thPractice, Wills, § 31.02[2], 2003);Trusts and 399Gifts at ed. G.

Bogert Bogert, 234,& G. The §Law of Trusts and Trustees at 56-57
(2d 1992).ed. necessarilyrev. It follows that the the partiesassets used to
fund beingthe Trust ceased property belonging to either or of themboth
once those assets were in Trustplaced beyondthe and the of thereach

(Colo.230,parties. MarriageSee In re 996 232Pooley, P.2d Ct. App.of
1999) (“it the extent the beneficiary’s rightis of to or interest in the trust

therather than source thefundingof for trust that determines whether
the trust theand income from it are [marital] Abrams v.property”); cf.
Abrams, 522, (1989) determination,131 N.H. 524-25 (affirming courttrial

standard,under unsustainable exercise of discretion that once husband’s
terminated,trust corpustrust distributed to husband maritalwas

Thus,property). the actparties’ placingof in anliquid assets irrevocable
trust removed them from the definition maritalstatutory of Seeproperty.

458.T6-a,RSA I. Accordingly, we hold that the courttrial did err in sonot
andconcluding consequently affirm onrulingits that issue.

We supportfind for our in theholding Code,Uniform Trust RSA ch.
2006),564-B provideswhich(Supp. that torespect“[w]ith an irrevocable

trust, assigneea creditor or of the maysettlor reach [only] the maximum
amount canthat be distributed to for theor settlor’s benefit.” 564-­RSA
B:5-505(a)(2). If neither the settlor nor the settlor’s creditors invademay
the corpus trust,of an irrevocable it would be incongruous to count such a

asset,trust as a marital withinterchangeable other assets theupon which
parties freely may draw. from jurisdictionsDecisions other oursupport

See, Findlen, 1216, (Me.holding. e.g., 1997)Findlen v. 695 A.2d 1220
that residence in(holding placed byirrevocable trust husband’s formother

the ofbenefit husband and wife notwas marital property); Loomis v.
Loomis, (Mo.787, 2005)158 S.W.3d 790 App.Ct. (holding that insurance
policy placed in byirrevocable trust wife waswho not ortrustee
beneficiary was not marital property).
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maritalHowever, that Trust was notcorpusthedetermining
isof theownership corpusis end the matter becausenot the ofproperty

Flaherty Flaherty,v.incident to a trust. Seeonlynot the interestproperty
one, the(1994). charitable337, the at issue is a340 As trust138 N.H.

interest, the receivethey rightdid retain tohave remainder butparties no
$110,000.as Trust exceededlong corpusof interest so thedistributions

of includes a settlor’sstatutory propertydefinition maritalWhether the
is questiontrust ato interest from an irrevocable charitablereceiveright

that an doesin hold such interestimpressionfirst this state. Weof
thatin a andto distribution divorceproperty subjectconstitute marital

inmust taken into accounthas value that bepresentsuch an entitlement a
property.the division of marital

“thethatFindlen, explainedJudicial CourtSupremeIn the Maine
thethe itself but[corpus]division is notsubjectmarital interest to

thatFindlen, A.2d Followingin the 695 at 1220.interest trust.”parties!’]
has that a trial courtCourt heldreasoning, Supremethe North Dakota

ina wife’s interestby place anyto value onfailingcommitted clear error
Fox,Fox 592her husband. v.byan irrevocable insurance trust established

(N.D. 1999). Fox,541, rightwife’s included theIn the interestN.W.2d 546
tocorpus righttrust and a limitedreceive interest from thegeneratedto

hasSimilarly, SupremeVermont Courtthe Id. theprincipal.withdraw
death, to receive incomeuponheld that a his mother’sright,-husband’s

to benefitthe of an irrevocable trust establishedprincipalfrom and invade
Chilkott, A.2d607him and his mother was marital Chilkott v.property.

(Vt. 1992).883, 884 persuasive.of these cases to bereasoningWe find the

interestsus, recognized parties’In the the trial court thecase before
the ofrespondentthe to distributionsrightin the Trust and awarded

so,$110,000. theinterest, doingIn givenonce the Trust reachedcorpus
haveassets, necessarilycourt mustof marital theoverall distribution

interest,that to the wasrespondent,the value ofdetermined that
that interestrespondent’sWhen the trial court determined thenegligible.

value, bygrowlittle Trust needed tocorpusin the Trust was of or no the
$20,000 drawthe would be able torespondentbeforeapproximately

Trust, seventy-­atthe and the was leastrespondentinterest income from
Moreover, thein health. to the extentyears poor petitionerfive old and

wasof from the Trust that sherighthad a to receive distributions interest
theit have been reasonable forable to to the wouldassign respondent,

to thethe to receive interest would revertrighttrial court to deduce that
$20,000Trust was stillrespondent’sthe death. Because theuponpetitioner

interest, eight years youngerof because the ispaying petitionershort and
the tothe it been reasonable for trial courtrespondent,than would have
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petitioner’sconclude that the reversion interest was at least as valuable as
the respondent’s interest —if not more further forproviding supportso—
the court’s determination that the interest little orrespondent’s had no

in it,value the context of the task before equitablywhich was to divide the
Trust,parties’ marital Given the terms of theproperty. the size of the

health,Trust thecorpus, respondent’s age poor petitioner’sand and the
value,failure to present any supportingevidence an alternative we cannot

say that the trial court unsustainably exercised its discretion by
determining that the interest in therespondent’s negligible.Trust was

Affirmed.
GalwayDalianis, Duggan, Hicks, JJ.,and concurred.
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