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it jurisdiction,have erred when it dismissed for lack of and the defendant
could have the dismissal. To the extent that the motion did notappealed

collateral, matters,raise or he could have askedsubsidiary independent
case,this court to remand the in or in to the courtpart, superiorwhole so

Bader,that it could decide the motion for new trial. See State 148 N.H.v.
(2003).265, (2002), denied,267 cert. 530 U.S. 1014

Affirmed.
GalwayBroderick, C.J., Hicks, JJ.,and and concurred.
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of theBRODERICK, Hardy,The Alan a decisionpetitioner, appealsC.J.
(DOL) it notof Labor that did haveHampshire DepartmentNew

fees and for hisattorney’s expensesto award himstatutory authority
claim, chapterAct see RSA 275-EWhistleblowers’ Protectionsuccessful

(1999 2006). Fairthe Staterespondent, Hopkinton& TheSupp.
(Association), Hardythe DOL’s that metcross-appeals rulingAssociation

the merits of his claim. We dismiss thehis initial burden of onpersuasion
fees andruling attorney’sreverse the DOL’s oncross-appeal,Association’s

remand.

I

following.officer thehearing supportand the decision of theThe record
(Fair)State Fair andHopkintonthe annualThe Association administers

that held at thebusinesses and events areother seasonalsupports
Grounds, Theby organizations.Fair but otherHopkinton produced

(board), Hardyon which servedis run a board of directorsbyAssociation
of the1991, general managerhe hired as thefrom 1987 to 1991. In was

such, only employee,he the Association’s full-timeAssociation. As was
andemployeesthe of 200-300 seasonalsupervisionforresponsible

the does nothistory with AssociationHardy’s employmentcontractors.
his annualonly performanceissues orany significant problems;indicate

“above to describe hisaverage”in 2003 used the termrepeatedlyreview
job performance.

(2003),7:19-atrust, subjectthe Association is to RSAAs a charitable
adopt policies pertainingtrust shall“[e]verywhich that charitableprovides

7:19-a,RSA IV.transactions and conflicts of interest.”to benefitpecuniary
in a director of thetransactions” include those which“Pecuniary benefit

7:19-a,interest. See RSAtrust has a direct or indirect financialcharitable
1(c). members ofinvolvingfinancial interests arise in transactionsIndirect

1(b).7:19-a,RSAof their immediate families. Seethe board and members
maintain a list of all pecuniaryAssociation torequiresThe statute the

ofthe list to the directorannually reporttransactions andbenefit
11(c).7:19-a, addition, transactionsIn all suchcharitable trusts. See RSA

of the boardvote of the disinterested membersmust receive a two-thirds
newspaperin apublishand the Association mustquorum,who acomprise

benefit transactionsany pecuniarya notice ofof circulationgeneral
11(b) (d).7:19-a,$5,000 andor more. See RSAequaling

Atstatutory requirements.with thesecomplyThe Association did not
course of hisduringthat theHardy testifiedhearing,the DOL
about securingfrom board membersinquirieshe fieldedemployment,

2004, the eleven boardand that ten ofbyfor membersemployment family
in Fair.financial interest thehad a direct or indirectmembers
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1997,In to toHardy began adoptwork with the board a “conflict-of-
2003,interest but the board was not Inpolicy,” responsive. the

Association’s auditor her concern toexpressed Hardy about the
Association’s failure to with RSA 7:19-a.comply Hardy communicated his

attorney.concerns to the Association’s efforts to theHardy’s persuade
board to individual board members to discloserequire pecuniary benefit
transactions and to agenerate policy detailing how the wouldAssociation

statute, however,with thecomply virtuallymet with no success.
8, 2004,On HardyNovember sent an email to the office of charitable

expressingtrusts concern about the noncomplianceAssociation’s with
RSA 7:19-a. Hardy detailed that he had been to worktrying with the board
on two statutory compliance on pecuniary benefit andtransactionsissues—
the number of disinterested directors on the board. He closed his byemail
stating:

I believe that the need for ofmy Board Directors to have a
conflict of interest policy and to follow it is importantnow more
than ever.

I guess at this I ampoint, asking yourfor advice Ias cannot
come up with a solution which complies with 7:19-a.[RSA]

That same day, gave Jones,aHardy copy of his email to David the board’s
president, for inclusion with the ofpacket documents to be given to the
entire board at its thatmeeting evening. memorandum,In a cover Hardy
wrote:

It is now more important than ever that there be a conflict of
interest policy established and working. You can see that there
are new requirements for non-profits who have more than 1

grossMillion in income. I have also asked the Department of
Justice guidancefor regarding compliance.[RSA] 7:19-a This
process needs to be complete as ofpart yearsthis filing[sic]
under the new statute enacted this last summer.

Jones testified that he Hardy’sdistributed both email and cover
memorandum to the other ofmembers the board.

By a letter 10,2004,dated November the board notified Hardy “that the
position known as The Hopkinton State Fair General Manager has been

that,eliminated.” Jones also testified prior to the November 8 nomeeting,
consideration had been given to eliminating generalthe manager position,
and that Hardy’s report to the Attorney General “disturbed” him and had
a “small part” to in theplay elimination of Hardy’s job.

Hardy DOL,filed a claim with the alleging that the Association violated
Act,the 275-E:2,Whistleblowers’ Protection see RSA 1(a), and requested
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in employmentterms as set forth histo his on the samejob“reinstatement
benefits, attorney’sand fees andcontract, fringeandpaylost back

2005, analysis”a “pretextthe officer conductedMay hearingInexpenses.”
and theevidence, grantedin favor on the meritsHardy’sof the found

which herelief, attorney’s expenses,fees andexcept forrequested
Hardy’sThe DOL deniednot authorized to award.concluded he was

rehearingmotion forthe Association’srehearing, grantedmotion for but
due to theanalysis inappropriateuse of the waspretexton the basis that

evidence, stating:presence of direct

onlyused if there is circumstantialanalysisThe is“pretext”
in that thereyourYou are correct assertionevidence available.

retaliation, throughspecificallyofwas some direct evidence
retaliation,ofof this direct evidencetestimony.Jones’ Because

available, althoughevidenceonlythere was not circumstantial
than therecircumstantial evidencethere moresignificantlywas

direct evidence.was
it should haveanalysis”the when“pretextThe decision utilized

analysis”.“mixed motivecorrectly used the

conference, the officer determinedhearingprehearingAfter an informal
evidence, partiesor but that thetestimonynot receive newthat he would

he inanalysis employedthe substantiveregardbriefs with tocould submit
2005, theutilizingIn December afterdecision.rendering originalhis

officer issued a second decisionhearingtheanalysis,“mixed motive”
favor, the relief other thangranted requestedandfinding Hardy’sin

timely rehearing,filed a motion forHardyfees andattorney’s expenses.
the Associationnot demonstrate thatdenied. The record doeswhich was

the cross-and Association’srehearing. Hardy’s appeala motion forfiled
followed.appeal

II

partyneithercross-appeal. Althoughthe Association’sfirst addressWe
that theissue, not demonstrateappealthe record on doesraised the

the DOL’storehearing subsequentfiled a motion forAssociation
15,letter, dated DecemberThe decision’s coverDecember 2005 decision.

2005, to both that:partiesmade clear

in themay appealDecisionby thisAny party aggrieved
541:3, in for aby writingby applyingRSAspecifiedmanner

(30) daysthirtyof Labor withinto the Commissionerrehearing
Decision, uponthefully groundsspecifyingof the date of this

unreasonable.that the Decision is unlawful orit is claimedwhich
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21, 2005,On December Hardy timely filed a motion for whichrehearing,
12, 2006,denied. Januarywas On the DOL partiesinformed both that the

13, 2006,December 15 decision was now “final.” JanuaryOn the
its cross-appeal directlyAssociation filed with this court.

(1997)states, in pertinent part:RSA 541:3

daysWithin 30 oranyafter order decision has bybeen made
commission,the any party to the action or proceeding before the

commission ... amay apply rehearingfor in respect to any
matter indetermined the action or proceeding, or covered or

order,included in the inspecifying the motion all grounds for
rehearing.

(1997),however,RSA 541:4 states:

Such motion shall set forth fully every ground which itupon is
claimed that the decision or complainedorder of is unlawful or
unreasonable. No fromappeal any order or ofdecision the
commission shall be taken unless the haveappellant shall made

forapplication rehearing as herein whenprovided, and such
made,application shall been no groundhave not set forth therein

on,shall be relied orurged, given any court,thebyconsideration
unless the court for good cause shown shall allow appellantthe to
specify additional grounds.

added.) (1997)(Emphasis RSA 541:6 states:

Within thirty afterdays applicationthe for a rehearing is
denied, or, if the application is withingranted, thirtythen days
after the decision on such rehearing, the applicant may appeal by
petition supremeto the court.

Finally, 10(1)New Hampshire Supreme Court Rule states:

NOTE: To theappeal to supreme court from an administrative
541,agency under RSA the appealing party must have timely

filed for a with therehearing administrative agency. See RSA
Appeal541:4 and White Mountains Association,Educationof

(1984).125 N.H. 771

added.)(Emphasis In Appeal Association,White Mountains Educationof
we held that anya decision on“[w]hen issue is reversed on therehearing,
newly losing party must apply for a further rehearing and thesatisfy

of RSArequirements 541:4 before toappealing this court.” Appeal of
Ass’n,White Mts. Educ. 125N.H. at 775.
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aAssociation to file briefwe ordered theargument,After oral
its oncross-appealwe dismissaddressing whether shouldmemorandum

had with thecomplieddid demonstrate that itbasis that the record notthe
10(1).:6, and Rule In itsSupremeof 541:4 and CourtRSArequirements
(1999),Kruzel, 143 thememorandum, N.H. 681Appealciting of

necessarywas notrehearinga second motion forAssociation contends that
the Association arguesof this case. Specifically,under the circumstances

met his[Hardy]on whetherappeal,that “neither the ultimate issue
reversed.”winning partyof the [was]nor...required proof,burden

case,Inmisplaced. that thereliance on Kruzel isThe Association’s
ceased hissyndrome anddeveloped carpaldentist tunnelpetitioning

hiscompanyinsurance deniedrespondentThepractice.dentalspecialty
acompensation After DOLclaim for workers’ benefits.subsequent

temporaryentitled to totalfound that the washearing petitionerofficer
thebenefits, Compensationtodisability company appealedthe insurance

(CAB). injurythat dentist’sThe concluded the wasBoard CABAppeals
extent, totallythat was disabled fromto some but he notcompensable

dentistry; totallyhe was disabledor fromgainful employment practicing
Kruzel, at143N.H. 682-83.specialty practice.from hisonly dental

dentist alsorehearing;a motion for theThe filedcompanyinsurance
its decisionthe CAB to reconsiderrehearing, requestingfiled a formotion
In adentistry.of secondpracticehe not disabled from thetotallythat was

order, produced enoughnot evidencefound that the dentist hadthe CAB
dentist. Infunctioningfrom as atotallythat he was disabledto establish

that thearguedthe insuranceappeal, companythe subsequentdentist’s
file a motionthe dentist did not secondshould be dismissed becauseappeal

Id. at 683.rehearing.for
disagreed, stating:We

was notpetitionerfound that theThe board’s initial decision
moveddentistry. petitionerThepracticingdisabled fromtotally

medical evidencethe uncontrovertedrehearing, arguingfor that
dentistry.the ofhe fromtotally practicethat was disabledproved

finding that theaffirmed itssubsequentThe orderboard’s
dentistry.practicingdisabled fromtotallynotpetitioner was

reversed; nor wasthis was notThus, the board’s decision on issue
party.the newly losingapetitioner

Inat hand is clear.Kruzel and the caseId. at 684. The difference between
theto a ofKruzel, equivalent rejectionwasthe CAB’s second order

itrehearing,a second motion forreasoning. Had the dentist fileddentist’s
first, the result. Into with samepresumablyidentical hiswould have been

hand, however, Association that theDOL with theagreedcase thethe at
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hearing officer should have used the mixed andanalysismotive not the
pretext analysis. order,In the thesubsequent hearing rejectedofficer his

and,earlier pretext uponbased the mixedanalysis analysis,new motive
issued a new decision on the merits. As inbynoted the Association its
memorandum, “the decision of the wasoriginal Hearing Officer reversed
on the of analysisbasis the to theapplied.” correctly, hearingbe More
officer’s pretextdecision to use the analysis rehearing.was reversed on
The fact that the ultimate decision on the merits for remained theHardy
same, order,in the subsequent is not the use of thecontrolling. Following

analysis,different the losingAssociation was the andnewly party Hardy
newlywas the winning party. The Association should have filed a second

motion for rehearing challenging the officer’s onhearing decision the
analysis.merits under the new

theBecause Association did not withcomply the ofrequirements
:6,RSA 10(1),541:4 and and Rule we dismiss its on ourcross-appeal own

(“whenMts.,motion. See Appeal White 125 775N.H. at a record doesof
not demonstrate that the appealing party has met the requirements of

we motion”);[RSA will refuse the orappeal541:4] dismiss it on our own cf.
Portsmouth, (1995) (whenDziama v. City 542,N.H.140 545 board ofof

adjustment’s original decision was denial meritsupon uponbased one
issue, and, following rehearing, errorboard admitted as to that issue but

petition upon issue,denied merits based new secondupon aggrieved party
had file newto motion for rehearing preservewith board to appeal).

Our decision is inmade furtherance of purposethe of the statutory
rule,ofscheme and our specifically that agencies“administrative should

have a chance to their allegedcorrect own mistakes before time is spent
appealing Mts.,from them.” Appeal 774;White Dziama,125 N.H. at seeof

(“board140 544N.H. at should thehave first opportunity pass uponto any
alleged errors in its decisions so maythat the court have the benefit of the
board’s judgment Here,in hearing the theappeal”). Association’s first
motion for therehearing gave hearing officer the opportunity to correct
his erroralleged of applying the overpretext analysis the mixed motive
analysis. By not afiling however,second motion for rehearing, the
Association failed to afford the hearing officer the toopportunity correct
his error inalleged the actual application of the mixed analysis.motive

Ill

In its June 2005 motion for rehearing, the Association thatargued the
(1)hearing officer erred pretextbecause: the analysis was inappropriate

due to the presence of direct evidence that playedretaliation a role in the
(2)Association’s employment decision; and the direct evidence was
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showing that retaliationHardy satisfyto his burden ofinsufficient for
of Because we haveposition.in the elimination hisa substantial roleplayed

need not address thesewecross-appeal,dismissed the Association’s
basis, however,on limited toWe turn to them asubstantively.arguments

analysisthe motive underthe mechanism for mixedclarify triggering
(2001).297, 300147N.H.Montplaisir,Appeal of

to retaliationfederal standards used evaluateWe have noted that “the
inRights resolvingthe are usefulAct]under Title VII Civil[ofclaims

law, two275-E. federal there are basicRSA Underchapterclaims under
thethe andprove ‘pretext’ approachfor an to retaliation:ways employee

147 at and(quotationN.H. 300approach.” Montplaisir,‘mixed motive’
omitted). In outlined in detail the characteristicsMontplaisir,citation we

follows:of, under,the the two asapproachesand burdens

a or“pretext”The of determines whetherthe evidencequality
onlyIf there is circumstantialanalysis applies.a “mixed motive”

retaliation, then If“pretext” approach applies.evidence of the
retaliation, the “mixed motive”there is direct evidence of then

simultaneously onemployee may proceedAnapproach applies.
unavailabilityor ofupon availabilityboth Based theapproaches.

evidence, trialhearingthe the officer or court channelsproffered
the into one or the other.approachcase

scheme, the bears theemployee... the ...“pretext”Under
case of unlawfulprimainitial burden of aestablishing facie

retaliation,of theprimaconduct. To establish a casefacie
(1) engaged in an actemployee must demonstrate that: [he]

275-E]; (2) suffered anprotected by chapter[RSA [he]
(3)275-E]; andchapteremployment proscribed by [RSAaction

andprotectedthere a connection between the act thewas causal
action.proscribed employment

createsa case of retaliation aEstablishing prima facie
theunlawfully againstthat retaliatedpresumption employerthe

a thepresumption upon employerThis burdenemployee. places
— i.e., the burden toprima produceto rebut the casefacie

taken foremploymentthat the adverse action wasevidence
The thenon-retaliatory placed uponreasons. burdenlegitimate,

employeeof the retainsemployer only production;is a burden
of persuasion.the burden

theproduction,If satisfies its burden ofemployerthe
dropsis rebutted andby primaraised the casepresumption facie

has toopportunitythen the showemployeefrom the case. The
thereason was not trueemployer’s proferred [sic]that the
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reason the employmentfor adverse action and that retaliation
maywas. The do either thatemployee indirectly by showingthis

credible, directly bythe stated were not oremployer’s reasons
showing likelythat the adverse action moreemployment was

by “pretext”motivated retaliation. Under the theapproach,
employee retains the ultimate burden of the trier ofpersuading
fact that or she the ofhe was victim unlawful retaliation.

If employee producesthe direct evidence that retaliation
decision,particulara substantial role in aplayed employment

then the “mixed motive” Ifapproach applies. the trier of fact
evidence,believes employee’sthe direct the burden of persuasion

shifts to the to show thatemployer despite retaliatorythe
animus, it would have made the same adverse employment

legitimate,decision for isnon-retaliatory reasons. Evidence
toconsidered be direct if it of byconsists statements a

decisionmaker that reflect thedirectly alleged animus and bear
squarely Thus,on the contested employment longdecision. so as
the can meet theemployee evidentiary required thebyburden
“mixed motive” then theapproach, burden remainspersuasionof

the employer.with

omitted).Id. at 300-02 and citations(quotations
case,the inAfter initial thishearing hearingthe officer determined that

a pretext analysis was dueappropriate to the circumstantial nature of the
evidence alleged by Hardy, Hardyfound that had established a prima

case of unlawful conduct by the Association and that the Associationfacie
failed to therebut ofpresumption unlawful conduct or retaliation.
Agreeing that,with the Association given the presence of some direct
evidence, the hearing officer should have theapplied mixed motive
analysis over the pretext theanalysis, DOL thegranted Association’s

for rehearing.motion
In subsequently applying the mixed motive theanalysis, hearing officer

detailed the direct ofevidence retaliation again Hardy.and found for In its
now dismissed cross-appeal, the Association contended that the hearing
officer misapplied the mixed motive analysis by substituting the absence of
a proffered non-retaliatory reason for initialHardy’s burden of showing
that the retaliatory reason was a “substantial factor” in the Association’s

Hardy’sdecision to eliminate position. 301;See atid. Price Waterhouse v.
228, 265, (1989)Hopkins, 490 U.S. 277-78 partin the(superseded by Civil

1991,ActRights (O’Connor,§§of 42 J.,U.S.C. 2000e et seq.) concurring).

weIf were to theconsider merits of the Association’s arguments, and
even if we were to assume that the Association inwas correct those
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for on thefinding HardyDOL’sstill affirm thewe wouldarguments,
adirect evidence ofHardybecause introduced someSimplymerits.

thehis does not thatpositionfor the elimination of meanretaliatory reason
pretextfrom thenecessarily precluded applyingwashearing officer
readinganargument upon incompleteAssociation’s is basedanalysis. The

case, stated, isIn we “If there directin thatMontplaisir.of our decision
approach’ applies.”‘mixedretaliation,of the motiveevidence then

however,statement,In thatamplification147 N.H. at 300. ofMontplaisir,
retaliationproduces“If the direct evidence thatexplained, employeewe

decision, then theparticular employmenta in aplayed substantial role
added). Thus, ifat 301 (emphasisId.approach applies.”‘mixed motive’

that met the threshold test ofdid direct evidenceHardy producenot
role, analysis apply.the would nota then mixed motiveplaying substantial

anyas soon as direct evidence ofessentially arguesThe Association that
into mixedintroduced, the case is channeled a motiveretaliation is
the of aplayingIf direct evidence does not rise to levelanalysis. that

role, arguethe that the claimAssociation wouldpresumablysubstantial
ofauthority,The has cited no and we knowdismissed. Associationmust be

of andnone, exclusivity pretextof mutual thethat this levelsupports
Indeed,approaches.mixed motive

ayieldwill or howdiscoveryA uncertain of whatplaintiff,
proceedelect toproffers, mayreact to certainjudge will

(mixed-motive pretext),on fronts andsimultaneously both
thecourt, ofstagethat the trial at ancognizant appropriate

or thethe case into one format other.litigation, will channel

(1stInc., 572, 1999),Masonry, 199 581 Cir.Costa Bros. F.3dFernandes v.
(2003);Palace, Costa, 539 U.S. 90 seeDesert Inc. v.abrogated by

a case the mixedN.H. The of intochanneling147 at 300.Montplaisir,
occurs, of directquantitywhen there is somesimplymotive format not

evidence, there evidencehearingthe officer determines is directbut when
in particular employmentrole thethat retaliation a substantialplayed

however, under thedetermination, proceedsthe casethatdecision. Absent
pretext analysis.

to results. Forargument would lead absurdacceptTo the Association’s
theirfile identical whistleblower claimsexample, two petitioners against

circumstantialoverwhelmingBothemployer. petitioners producemutual
case of retaliation on theprimaare able to establish aevidence and facie

addition, aproduces singlethe second petitionerof the Inpart employer.
retaliation, which does not meet the substantialof direct evidence ofpiece

firstargument, petitionerthe the wouldfactor test. Under Association’s
analysis the burdenpretextof under the andpersuasionmeet his burden
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to the to Theemployer primawould shift rebut the case. secondfacie
analysisnow into apetitioner, by single pieceforced mixed motive the of

evidence, fail to meet of persuasiondirect would his burden based
same ofexclusively upon piece Consequently,that direct evidence. the
burden,face the that theemployer despite petitionerwould no fact second

actually more overall evidence of retaliation than did the firstproduced
We to read inpetitioner. Montplaisir permitdecline a manner that would

such Such areadingan absurd result. a would also level ofascribe
in direct not alwaysconfidence evidence that is justified:

We have often the ofacknowledged utility circumstantial
evidence in discrimination cases.... Circumstantial evidence is

sufficient,only certain,not but bemay satisfyingalso more and
persuasive than direct evidence.

Palace, Costa, omitted).Desert (quotationInc. v. 539 U.S. at 99-100
we theFinally, note that United SupremeStates Court has decided that

direct longerevidence is no torequired trigger a mixed motive inanalysis
92,101-02.Title VII discrimination cases. Id. at While we need not decide

here if the same should hold true in our resolution of claims under RSA
275-E,chapter thewe believe Supreme Court’s decision underscores the

close betweeninterrelationship the two analyses and undermines the
position evidence,Association’s that the anyintroduction of direct without

regard quality,to its mandates a mixed motive analysis solelybased upon
that todirect evidence and the ofexclusion a pretext analysis.

IV

We Hardy’snext address ofappeal :4,the rulingDOL’s that RSA 275-E
I, does not authorize the award of attorney’s fees and expenses. Hardy

thatcontends RSA 275-E:4 authorizes such aan award to prevailing
claimant. The Association counters that is no“[t]here mention in [RSA

a grantof of authority attorney’s275-E-.4] to award fees” and “the power
to grant injunctive relief cannot be interpreted to theencompass authority

fees,to attorney’saward as each is a distinct equitable remedy.”
In deciding Hardy’s request for of attorney’sreimbursement fees and

expenses, 275-E:4, I,the DOL construed reads,RSA which in pertinent
part:

labor[T]he commissioner or the designee appointed by such
commissioner shall render a judgment matter,on such and shall
order, as the commissioner or designeehis considers appropriate,
reinstatement of the employee, the ofpayment fringeback pay,
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relief, orseniority rights, any appropriate injunctiveandbenefits
combination of these remedies.any

of a statute novo. Seeinterpretation Appealthe deWe review DOL’s of
(2004). addition,Elks, 565, “[questions151 N.H. 567 InLodgeFranklin of

the manifestin a which best effectuateswayof law will be resolved
275-E]; to tonamely, encourage employeeschapterofpurposes [RSA

jobs and tolosingfear of theirforward and violations withoutreportcome
informallyviolations as are resolvedmany alleged possiblethat asensure

612,142 617Sylvania,Osram N.H.workplace.” Appealwithin the of
omitted).(citations Further, the(1998) goal of“[t]heand quotation

thatis to ensure employees275-E]ofprovisions chapter[RSAremedial
inbeenposition theyrestored to the would haveare made whole and

omitted).at 619 (quotationthe unlawful acts.” Id.employer’sabsent

attorney’sthe oforderingthat reimbursementagree HardyWe with
injunctiveof reliefexercise the DOL’sappropriateand is anexpensesfees

the of thepurposesthat effectuatesauthority chapterunder RSA 275-E
Swett, HumanHampshireInc. v. New Commissionstatute. Both E.D. for

135 517(1983), Energy, N.H.Appeal124 N.H. 404 and BioRights, of
(1992), our decision.support

inSwett, chargea racial discriminationa worker filed ofIn construction
Swett,for his formerrights againstwith the humanhiring commission

the and himThe found in favor of worker awardedcommissionemployer.
fees. Neitherattorney’sanddamagesback pay, compensatory

bynor fees were authorizeddamages attorney’s expresslycompensatory
Swett, The court theupheldat 124 N.H. at 411. superiorthe statute issue.

discrimination, aside award ofunlawful but set thefindingcommission’s of
in of theattorney’s beingand fees as excesscompensatory damagesboth

We the courtupheld superiorat 407-08.statutory powers.commission’s Id.
that the varieddamages, findingtoregard compensatorydecision with

inthe wereby equitableof relief authorized statuteexamples expressly
as formsnature, encompassingstatute otherdeclining interpretand to the

fees, however,attorney’s we heldregardat With toof relief. Id. 411-12.
to award reasonablestatute the commissionempowerthat the did

notfees, expresslythe that the didin of fact statuteattorney’s spite
feesattorney’sthat the award ofaward the same. We statedauthorize of

grantedthe thewith discretion“in cases is consistentappropriate
of the legislativein remedies in viewfashioning equitablecommission

behind statute.” Id. at 412.thepurpose
DOL,a with thecomplaintfiledEnergy,In Bio an office coordinator

in of RSApositionhad terminated her violationthat thealleging employer
worker “injunctiveawarded the officeagreed275-E. The DOL andchapter
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inrelief the form of a mandatory injunction requiring of... backpayment
pay for the time she was unemployed.” Bio 135 at 518.Energy, N.H. At

time,the the statute did not expressly for theprovide payment of back
521; 1992,pay. 275-E:4, I,Id. at Laws 72:1 (amending RSA to includecf.

forprovision payment of back Onpay). appeal, Energy challengedBio the
award,characterization of the payback thatarguing payback was a form

of damages, 275-E:4,and not permitted under the terms of RSA I. In
thatdeciding the award of back pay properlywas within the DOL’s broad

injunctive powers, we stated:

The of apurpose payback award is to make a victim of
unlawful discrimination bywhole her in theputting position she
would have been in absent unlawful discrimination. The
characterization of the back pay award notdepends upon the

awarded,amount but upon the thatpurposes motivated the
award. An award of back pay given in the public interest in
vindication of public rights is not an award of Adamages. victim
of discrimination is made whole when she is awarded payback
from the date on which the unlawful discrimination occurred until
employment actually begins.

Moreover, the evident purpose of [RSA chapter leads275-E]
us to the conclusion that payback an indispensableis facet of the
DOL’s injunctive power. The prospect of several months of
unemployment without pay may justbe as to andaunting
employee as the prospect of losing jobone’s Ifaltogether.
employees are to be encouraged acts,to report illegal they must
have assurance theythat will not be punished monetarily. Unless
an award of back pay is part of the injunctive remedy, any
employee who blows the whistle will know that if she is
discharged, she will inevitably suffer a substantial ofperiod
unemployment without pay since administrative resolution of the

willdispute not be settled immediately. Reluctance to suffer such
hardship would deter employees from going forward and
frustrate the purpose of the [Whistleblowers’ Act.Protection]

The lack of a back pay remedy also would weaken the
deterrent effect of the Act vis-a-vis employers. Employers would
have little incentive to comply with the Act if they onlyfaced the

ofprospect future reinstatement of an employee____
On hand,the other authorizing the DOL to vindicate public

rights by putting a wrongfully discharged employee in the same
position she would have been in had the employer lawfullyacted
furthers the legislative purpose of the Act. An employee is more
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herthat should she loseif she knowsto violationslikely report
reinstated, pay.but will also receive backonlynot bejob, she will

withpains complyto take tolikelyan is moreSimilarly, employer
to thepaythe DOL can order backthe Act if it knows that

discharged employee.wrongfully

omitted).(citations and quotations135N.H. at 521-22Energy,Bio
and the same logicare present,that these same concernsWe believe

andattorney’s expenses.of feesto the reimbursementregardwithapplies,
he would havewhole, positionnor in theplacedneither madeHardy will be

action, if his fees andlegalprohibited employmentin thebeen absent
275-E:4, I, expresslynowAlthough RSAnot reimbursed.expenses are

littlecould to be ofsuch an awardpay, provefor award of backprovides an
fees, thus theattorney’s negatingmountingin the face ofsignificance

See Osramemployeemake the whole.of the statute topurposeremedial
could frustrate thea situation142 at 619. SuchN.H.Sylvania,

toencouraging employeesofAct’s purposeProtectionWhistleblowers’
orderaddition, authoritythe to617. InSee id. atreport violations.

the statute’sexpenses strengthensfees andattorney’sofreimbursement
Seepublic rights.to vindicateabilitythe DOL’sdeterrent effect as well as

522.135N.H. atEnergy,Bio
Acquisition,in LandAppealour decisionuponThe Association relies of

attorney’s expenses.fees and(2000), the denial ofsupport145N.H. 492 to
authority Hampshireof the Newwas theAcquisitionAt issue in Land

(BTLA) fees inattorney’sto awardAppealsand LandBoard of Tax
statute, RSAtime, the applicableAt thatappeals.taxproperty abatement

mention ofthere was no71-B:9, only;BTLA to award “costs”allowed the
2003,497; 133:2145 N.H. at Lawsattorney’s Acquisition,fees. Land cf.
in additionattorney’sof feespayment71-B:9 to authorize(amending RSA
disagreedandcosts). attorney’sof feesthe BTLA’s awardto We reversed

had the “inherentthat the BTLAassertionrespondent’swith the
of RSA 71-fees, limiting languageof thesuch becauseauthority” to award

145N.H. at 498.B:9.Land Acquisition,
RSAmisplaced.isAcquisitionreliance LanduponThe Association’s

“any appropriate injunctive275-E:4, I, the DOL to awardauthorizes
Furthermore, ourrelief”; comparable provision.contained noRSA 71~B:9

of theauthority”“inherentany allegedbasedtoday upondecision is not
275-E:4,Instead, construe RSAsimplyfees. weattorney’sDOL to award

of the statute. Seepurposesthe manifestI, best effectuateswayin the that
at 617.142N.H.Sylvania,Osram
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We reverse the that it authorityDOL’s decision lacks to award
of Hardy’s attorney’s expensesreimbursement fees and and remand for

further in accordanceproceedings opinion.with this

dismissed; denialCross-a/ppeal of
reversed;altorney’s expensesandfees

and remanded.

Galway Hicks, JJ., concurred; Duggan, J., Dalianis,and with whom
J., concurred injoined, part and dissented in part.

Duggan, J., inconcurring part and in Idissenting part. concur with the
majority’s decision to thedismiss Association’s and thecross-appeal clarify
triggering mechanism for the mixed analysismotive under Appeal of

(2001).297,147Montpladsir, however,N.H. 300 I separately,write
because I 275-E:4, (1999)would theuphold rulingDOL’s that RSA I does
not authorize the ofaward andattorney’s expenses.fees

275-E:4,1,RSA inprovides, pertinent part:

labor commissioner designee[T]he or the appointed by such
commissioner shall render judgment matter,a on such and shall
order, as the commissioner or designeehis considers appropriate,
reinstatement of the employee, the ofpayment back pay, fringe
benefits and seniority rights, any relief,appropriate injunctive or
any combination of these remedies.

The statute bydoes not its plain language authorize an award of
attorney’s However,fees. both the petitioner and the majority rely upon

that,two cases to argue notwithstanding omission,this the statute
nonetheless authorizes an award of attorney’s fees. AppealSee Bioof
Energy, (1992); Swett,135 N.H. 517 E. D. Inc. v. N.H. Comm. Humanfor

(1983).Rights, 124N.H. 404
Swett,In Inc.,E.D. 407,124 N.H. at the forcommission human rights

entered an order against an employer that included back pay,
compensatory damages and attorney’s fees. The commission relied upon

354-A:9, (1966),RSA II which expressly authorized pay,back but did not
expressly authorize either compensatory damages or attorney’s fees. Id. at
411. (1966)The relevant portion 354-A:9,of RSA II authorized the
commission

to action, (buttake such to)affirmative including not limited
hiring, reinstatement or ofupgrading employees, with or without

pay,back restoration to inmembership any respondent labor
organization, full,or the extension of equal and unsegregated
accommodations, advantages, facilities privilegesand to all
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thein the of the commission will effectuatepersons, judgmentas
of thispurpose chapter____

Id.
attorney’sthat the commission could award fees asOn we heldappeal,

fashioningthe the commission ingranted“consistent with discretion
thelegislative purposein view of the behind statute.”equitable remedies

refused, however, theto hold that the statute authorizedId. at 412. We
todamages, stating: preferto award compensatory “[W]ecommission

the that its intent islegislaturemore indication fromexpressawait a
Id.compensatory damages.”the to awardindeed to authorize commission

275-E:4,Swett, I,Unlike not containthe at issue in RSA doesstatute
(butaction, notincluding“such affirmativeexpansive language authorizing

to),” remedies that “will effectuate thepermitlimited nor does it explicitly
Indeed, 275-E:4, I,the of RSAlanguageof thispurposes chapter.”

“anya of remedies orspecificrestricts the DOL to listnarrowly
authority byBecause the conferred RSAcombination of these remedies.”

354-A:9, II,275-E:4,1, bythat conferred RSA the Swettis not as broad as
argument.thesupport petitioner’scase does not

the at issueEnergyThe Bio statuteAppealsecond —involvescase— of
Rather, the in Biocase, attorney’sin does not concern fees. issuethis but

DOL to pay.the statute authorized the award backEnergy was whether
In Bio the courtEnergy,Bio 135 N.H. at 521.Appeal Energy,of

275-E:4, I, “any appropriate injunctivethat RSA authorizedemphasized
relief,” facet of the DOL’sindispensableand held that “back is anpay

noted that “if are to beemployeesId. The court alsoinjunctive power.”
acts, theyhave assurance that willtheyto mustencouraged report illegal

have littlemonetarily,” “[ejmployersnot and that wouldpunishedbe
if the of futurethey only prospectto with the Act facedcomplyincentive

an Id. at 522.employee.”reinstatement of
attorney’sfees. Unlike backattorney’s pay,The same cannot be said of

“anythe DOL’s To construeindispensable injunctive power.fees are not to
expressconsistent with the otherpayrelief” to include back isinjunctive

reinstatement, and275-E:4, I, fringeas benefitsremedies in RSA such
to includecontrast, injunctiveconstrue relief”By “anytoseniority rights.

incongruous expressthat is with theattorney’s remedyfees is to add a
the ofunderstanding scopethe common ofremedies and inconsistent with

“injunctive relief.”
containsure, Energy languageand Bio broadTo be both Swett

agenciesadministrative todesirability authorizingthe ofconcerning
statute,the becausebythat is not authorizedimpose remedy expresslya

inthe commissiongranted“consistent with the discretionremedysuch is
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infashioning equitable legislativeremedies view of the behind thepurpose
statute,” Swett, Inc., 412,124E.D. N.H. at or “furthers the legislative

Act,” view,ofpurpose the Bio 135 N.H. at 522. InAppeal Energy, myof
however, the test cannot be thesimply remedywhether new is consistent

statute,with the of thepurpose but rather whether a notremedy expressly
authorized is “an fact of Id.indispensable agency’s] injunctive power.”[the

Otherwise, Swett,at 521. in we upheldwould have the award of
test,compensatory damages. By the webroadening creatingrisk

to theuncertainty scope generallyas of remedies fromavailable
agenciesadministrative and oninfringing legislativethe toprerogative

circumscribe the authority agenciesof the create.they
reasons,For the Iforegoing would the DOL’suphold decision with

torespect attorney’s fees. IConsequently, respectfully dissent.

DALIANIS, J., DUGGAN,in thejoins opinion of J.


