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trial court’s remand theruling superiorand matter to the court for further
proceedings, we leave these issues for the trial court to address. On
remand, to extent necessary, maythe the trial court order the orappraisal
reappraisal Finally,of the defendant’s we note that theproperty.
defendant other argumentshas raised in his notice of butappeal, we

briefed,conclude that argumentsthese were weinadequately and
therefore decline to address them. See 152Appeal AlphaDirections,of

477, (2005).N.H. 483-84

Vacated and remanded.

Broderick, C.J., Duggan, JJ.,and Dalianis and concurred.
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(FrankMorse, Anderson, P.C., of P.Hall, & ConcordSpinella,Miller
orally), plaintiff.the and for theJr. on briefSpinella,

LLP, Boston, L. Alitz and(Jeffreyof MassachusettsDonovan Hatem
brief, for the defendant.orally),the and Mr. AlitzAdam M. Nee on

Co., the decisionHICKS, appealsPlourde Sand & Gravelplaintiff,J. The
J.)(LaPointe, its writ. WedismissingCourtof the Hooksett District

affirm.
Construction,Hiltz Inc.followingthe facts.allegesThe writplaintiff’s

Pembroke,inprojectconstruction(Hiltz), privatea for asubcontractor
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theconstructingof baseforgravel purposesplaintiff supplyhired the to
Nordstrom &gravel,the Reachroadway. plaintiff suppliedfor a After the

Pembroke, hired theTown of(Reach), hired theengineers byAssociates
Inc., to whether itdefendant, Eastern, gravelto test the determineJGI

reportedthe and togravel,testedThe defendantspecifications.met town
and fines.” Asstone content excessiveit contained “insufficientReach that

atreplace graveland the itsresult, the to removerequired plaintiffHiltza
so,doingAfterspecifications.that met townexpenseown with material

it did in fact meet townand thatgraveltested the foundplaintiffthe
specifications.

Specifically, plaintiffthethe defendant in tort.plaintiffThe sued
claimed:

in thatinjured plaintiffnegligence foreseeablythat defendant’s
engineerthat the town’sdefendant or should have knownknew
would, ifdefendant andrely provided byresultsuponwould

notapplicable passed,results that tests werethose showed
thereplacementthe and of baserequire roadwayremoval of

materials; ofproximatewas a causenegligencethat defendant’s
to recover sameplaintiff, [sic].the harm who is entitled to

dismiss, the damages soughtThe defendant to that arearguingmoved
not in Recognizingeconomic are recoverable tort. thatpurely losses which

economicundisputed plaintiff’s alleged onlyit was that the writ loss
and that thedamages privity plaintiffthere was no contractual between

defendant, to dismiss.grantedand the the court the defendant’s motion

(1)The economic doesplaintiff arguing: the loss doctrine notappeals,
(2)defendant;since there the or sectionapply privityis no contractual with

(SECOND) exceptionof the TORTS affords an to the552 RESTATEMENT OP
doctrine, recoveryeconomic loss because the defendant made apermitting

misrepresentation. responds negligentThe defendant that thenegligent
not us it wasmisrepresentation is before because notexception properly

in the and was in the notice ofpled plaintiff’s appeal.writ not raised

dismiss,reviewing grantIn court’s of a motion ourthe trial to
pleadedis to in theallegationstask ascertain whether the

of a thatplaintiff’s reasonably susceptiblewrit are construction
pleadedWe all facts in thepermit recovery.would assume

true,writ are and we construe all reasonableplaintiff’s
inferences from those in the favor. Weplaintiff’sdrawn facts
then that facts in theengage in a threshold tests theinquiry
complaint against applicablethe law.
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(2005)Berry Soc., 407,v. Watchtower Bible & Tract 152 N.H. 410
omitted).(quotations and citations

I. The Economic Loss Doctrine

The economic loss doctrine is a common law rule that emerged with the
advent of products liability. Farmers Alliance Mut. Ins. Co.v. 452Naylor,

(D.N.M. 2006).1167,1172F. Supp. 2d While some states limit itsgenerally
cases,application Heathman,to products liability Moransais v. 744 So. 2d

973, (Fla. 1999), states,983 othermany including Hampshire,New have
expanded Dagenais,its to other tort cases.application Lempke v. 130 N.H.
782,792 (1988); Alliance, F.Farmers 452 2d at 1172-73.Supp.

The doctrine is a “judicially-created remedies thatprinciple operates
generally preclude contracting pursuingto from tort forparties recovery

orpurely economic commercial losses associated with the contract
Inc., 233,v.relationship.” Harley-Davidson,Tietsworth 677 N.W.2d 241

(Wis.2004).

The economic loss doctrine based on an understandingis that
and the warranty,contract law law of in is betterparticular,

suited than tort law for with loss in thedealing purely economic
contractingcommercial arena. If a to inparty permittedis sue

tort when a transaction does not work out as thatexpected, party
is in rewritingeffect the to obtain a thatagreement benefit was
not part bargain.of the

omitted). Thus,Id. at 242 (quotations, citation and brackets where a
contract,may recover economic loss under a a ofplaintiff generally cause

action in tort for will not Ellis C.purely economic loss lie. v. RobertCf.
Morris, Inc., 358, (1986),128 N.H. 363 other grounds byoverruled on
Lempke, 130N.H. 782.

However, where a that outside the of the isduty lies terms contract
owed, many plaintiffstates allow a to recover economic loss in tort against

363;Ellis,contracting party.the defendant 128 N.H. at see also Griffin
85, (S.C. 1995);Jordan, 463 88Plumbing Heating& v. S.E.2d

(Ill.),Ross, 503,Congregation the Passion v. Touche 636 N.E.2d 514of
denied, (1994). exists,947 an independent dutycert. 513 U.S. the“[W]hen

claim claim aeconomic loss rule does not bar a tort because the is based on
and not fallrecognized duty of care thus does within theindependent

Alliance, atscope of the rule.” Farmers 452 F. 1174Supp. (quotations2d
omitted). case,a privity parties, yetIn such there is the anamong

tortindependent duty byin owed the defendant.
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a plaintiffin betweenclaimscomplicatedbecomes moreanalysisThe
hence no privityandrelationshiphave no contractualand defendant whoa

behind thethat since the principleA few holdthem. courtsbetween
interferencetort law’s unreasonableis preventeconomic loss doctrine to

notlaw, does applycontract the economic loss doctrinewith ofprinciples
between theprivityand thus norelationship,no contractualwhere there is

680,710 N.W.2dExcavating,DorschnerTrinity Lutheran v.parties. See
Aviation,(Wis. 2006); v. 891Ins. Co. AmericanIndemnity683 Ct. App.

2004).(Fla.532,So. 5342d
however, doctrine tocourts, the economic loss barexpandedhaveMany

and thus noin tort there is no contractrecovery cases whereeconomic
503See, Corp.,Ledbetter Erection N.E.2de.g., Anderson Elec. v.privity.

1986) (“A246, (Ill. economicplaintiff seeking purelyto recover losses249
commercial cannot recover inexpectations bargaindue defeated of ato

tort, inabilitythe to under an action inregardless plaintiff’sof recover
contract.”). behind principle prevent potentiallyThe this topolicy is

consequencesliability physicalfor economic losses: “[While] [t]helimitless
limited,...of indirect economicusually have been thenegligence

wider, virtually open­of far indeedrepercussions negligence may be
Harper (2dal., §et The Law of at 623 ed.ended.” 4 F. Torts 25.18A

1986).
rule, economicrecognizeOther courts to this and lossexceptions permit

(1)in tort the of is: arecovery despite privity “speciallack where there
the abetween and the defendant that createsrelationship” plaintiff duty

(2)defendant, 87;owed the 463 S.E.2d or aby Griffin, negligentat
inbymade defendant who is ofmisrepresentation supplyinga the business

(1976)(Second) 552(1),§information. of at 126Restatement Torts
(“Information Others”).Negligently for the Guidance ofSupplied

arguesThe that should follow the contractualplaintiff relationshipwe
analysis to loss theapply plaintiffand decline the economic rule because is
not in with the and therefore recover its economicprivity defendant cannot
loss for contract. We appliedin an action breach of have never this

and do here.principle before decline to so

In rule is mustHampshire, general “personsNew the that refrain
from causing personal injury property damage parties,and to third but no

Ellis,dutytort tocorresponding respectexists with economic loss.” 128
364; Gladstone,N.H. at see also Border Brook Terrace Condo. Assoc. v.

(1993) (“[A]11,137 mayN.H. 18 recover inplaintiff ordinarilynot a
loss.’”).claim fornegligence purely ‘economic

However, recognize a of forwe that cause action in tort economic
may “special negligentbe maintained under the ordamages relationship”
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misrepresentation exceptions to the privity rule. Spherex, Inc. v.
Co., (1982)898, (“OurAlexander Grant & 122N.H. 903 reluctance to apply

the privity rule has extended allowingto a proper plaintiff to recover for
mere resulting services.”).financial loss from the negligent performance of
However, if the plaintiff cannot establish at least one of these exceptions,
its claim for economic loss is barred.

SpecialA. Relationship Exception

growing“[A] number of states have refused to theapply ‘economicloss’
rule to againstactions design professionals when there is a ‘special

betweenrelationship’ designthe professional and the contractor.” Griffin,
463 S.E.2d at 87. This is sometimes referred to “professionalas the
negligence” exception. AL.,4 S. SPEISER ET THE AMERICAN LAW OF

(1987).15:117,§Torts at 856-57
Such a relationship is different from that inrequired a traditional

negligence claim, since the inplaintiff loss,tort is alleging economic a
thatrecovery traditionallyis inonlyallowed contract. We have likened the

duty owed in such a relationship to that owed aby promisor to an intended
third-party beneficiary: third-party“[A] beneficiary ifrelationship exists
the contract is so asexpressed giveto the promisor reason to know that a
benefit to a partythird is contemplated by the promisee as one of the
motivating causes of his themaking contract.” 122Spherex, N.H. at 903

omitted).(quotation and ellipsis Whether such a duty exists must be
determined on a case by case basis.

In Bank,Robinson v. Colebrook Savings (1969),109 N.H. 382 we held
that a beneficiary may abring negligence action for financial loss against a
bank which failed to aestablish survivorship account at the ofrequest the
depositor. We theadopted exception to the privity requirement because:

[A] relation created by maycontract aimpose duty to exercise
care. In general, the scope of such a duty is limited to those in
privity of contract with each However[,]other. considerations of
public policy have prompted recognitionthe of exceptions to this
rule, as where the... risk personsto not in privity is apparent.

(citation omitted).Id. at 384-85 We have applied principlethis to attorneys,
Cativas, (1994) (“anSimpson 1,v. 139 N.H. 4-5 attorney who adrafts

testator’s will owes a ofduty beneficiaries”),reasonable care to intended
and insurance investigators, Morvay Cos.,v. Hanover 723,Ins. 127 N.H.

(1986)726 (“investigators a dutyowe to the insured as well as to the
insurer”).

These hingecases the ofupon presence an independent duty owed to the
plaintiff because of the nature of the “special relationship” with the



797

so. Weproperlythe rule andnarrow toThey exceptionsaredefendant.
thebeyondrelationship principlethe specialdeclined to extendhave

Indeed, Scheffy,in v.MacMillanin the above-cited cases.circumstances
placedloss362, (2001), liabilitylimited the for economic364 we147 N.H.

againstin a actionnegligencea nonclient to succeedattorneys:upon “[F]or
and intent of theprimary purposethat theattorney, provean he must

the thirdto or influencerelationship itself was benefitattorney-client
503,omitted.) Jankowski,v. 148 N.H.See also Sissonparty.” (Quotation

(2002) on where claimedliability attorney plaintiffto(declining impose509
in execute the will before testator’sfailingwas toattorney negligent

death).
Further, this into theprinciplewe have declined several times to extend

recovery against contractors.permitconstruction arena to economic loss
maya home notEllis, of(finding subsequent purchasers128 N.H. at 366

home thedamages against originalan action in tort for to theirmaintain
builder). claim forsubsequent purchasers’In we theLempke, permitted

warrantyon an impliedeconomic loss the defendant builderagainst
relied in Ellis forarguments uponheld thattheory, policy“[t]hebut

on thecontrollingtort for economic loss ... remainprecluding recovery
Brook,784; 137claim.” 130 N.H. at see also Bordernegligence Lempke,

(no against corporatein for economic lossrecovery negligenceN.H. at 18
of condominium complex).owners

trialHere, the and the facts before therelationship partiesthe of
that has heretofore warranteddramatically anycourt differ from case

to for economic lossexception privity requirementof an theapplication
relationshipthere a distinct and articulablerecovery. example,For is
investigatora or an insuranceattorney beneficiarybetween an and will

cases, toplaintiffIn it to allow theand the insured. those is reasonable
who, hiredalthough bythe defendantagainstrecover economic losses

will have onnegligenceforesee the effect hisparty, reasonablyanother can
contrast, no between the“special relationship”the third In there isparty.

case; indeed, at all.relationshipin this there is noparties
Reach, tohired the townby engineer byThe defendant was hired the

Thespecifications. plaintiffthe with townprivate project compliedensure
WeHiltz, generalin turn hired the contractor.by bywas hired who was

in such adutyto a on the defendantreject plaintiff’s imposethe invitation
Seeso, liability.no limit toprincipledsituation. Were we to do there is

1931)(N.Y.441, 444Touche, 174 N.E.Ultramares v.Corporation
could extended to “an indeterminateliabilityconcern that be(expressing

class”).to an indeterminateamount for an indeterminate time
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Moreover, economicpermitting recoveryloss in tort here would theblur
distinction between contract and tort law. The isplaintiff essentially
alleging that the defendant negligently performed its duties under its

result,contract with another andparty that as a the has lost theplaintiff
Feinman,benefit of its Hiltz.bargain with See The Economic Loss Rule

(2006) (“[Where]813,and Ordering,Private 48 ARIZ. L. Rev. 814 the
defendant and partnerits have allocated the risks and benefits of

contract,...performance in their the court that allocation itupsets when
defendant.”).imposes on theliability[tort] This was the forprinciple basis

denying case, Anderson,tort in In thatliability Anderson. a subcontractor
for project contractor,a in which Ledbetter was the filed suit against
Walther, who was hired Ledbetter inby part inspectto Anderson’s

Anderson,electrical work. 503 N.E.2d at 246-47.Walther failed to inspect
work,the but reported done,that the work was improperly resulting in

Ledbetter requiring Anderson to redo the work at a loss to Anderson. Id.
at 247. Anderson sued inWalther negligence, seeking recovery for
economic Id. Thedamages. court affirmed the dismissal of Anderson’s
claim because Anderson sought “purely economic losses due to defeated

ofexpectations bargain,”a commercial which is not recoverable in tort. Id.
concurrence,at 249. In a special one Justice emphasized importancethe of

onrelying contract law to resolve such disputes:

[A]ny expectations mayAnderson have had regardwith to
Walther’s areinspections Ledbetter,rooted in its contract with
and it follows that scopeboth the of legally protected
expectations and remedies forany the ofdisappointment those
expectations must also find their roots in Anderson’s commercial
agreement____Moreover, allowing Anderson to inproceed tort
might subject Walther a higherto standard of care and greater
potential thanliability Walther had intended to undertake when
it entered into its contractual relationship with Ledbetter.

(Simon, J.,Id. at 250-51 concurring specially).

We theapply Anderson,same here. inprinciple As the plaintiff’s
expectations are inrooted its contract with Hiltz. The economic loss the
plaintiff suffered in removing replacing graveland the arose “solely from
disappointed commercial expectations” in that the theplaintiff “lost
anticipated ofprofits its contract” with Hiltz. Id. at 249. a tortImposing
duty upon the defendant in this case would thedisrupt contractual
relationships between and theamong various parties. This we are
unwilling to do. Accordingly, “specialwe find no relationship” between the
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anplaintiffdefendant owed to thedefendant such that theand theplaintiff
in to economic loss.duty preventtortindependent

ExceptionB. Negligent Misrepresentation

claim is notmisrepresentationthat theargues negligentThe defendant
in the writ andpled plaintiff’sit was notbefore this court becauseproperly

disagree.in notice of Weappeal.was not raised the
thenegligently inspectedthat the defendantallegesThe writplaintiff’s

relyReach that Reach wouldknowingand these results togravel reported
Further, casesnegligent misrepresentationthe citesupon plaintiffthem.

district court’smotion to dismiss and theobjectionin its to the defendant’s
Therefore, Itthis issue was raised below. wasorder addresses this issue.

framedplaintiffin the notice of where thesufficiently appeal,also raised
ineconomic loss is recoverableone of the as: “Whetherquestions purely

tort, contract, engineerfrom a professionalin the of ofprivityabsence
to theforeseeably plaintiff.” Supremecaused harmnegligencewhose

16(3)(b) of a willquestion presentedRule “The statementprovides:Court
fairly comprised therein.”every subsidiary questiondeemed to includebe

exceptionis anargues negligent misrepresentationSince the thatplaintiff
adoctrine, mayhold that this issue be consideredto the economic loss we

(1993).450,Jimenez, 452State v. 137 N.H.subsidiary question. See
ismisrepresentation argumentAccordingly, plaintiff’s negligentthe

before us.properly

theexceptionis a toNegligent misrepresentation recognized
some courts.adopted byeconomic loss doctrine that has been

(Second) 552, such a claim is§of Torts at 126-27.WhereRestatement
made, regardlessto for economic lossplaintiff permitted recoverya is seek

privity.of Id.

who, business, orprofession employment,One in the course of his
interest,in he has aany pecuniaryor in other transaction which
inguidancefalse information for the of others theirsupplies

transactions, to for losssubject liability pecuniarybusiness is
information,reliance theby justifiable uponcaused to them their

obtainingcare or incompetenceif he fails to exercise reasonable
information.communicatingor the

552(1). However, claim in the contextnegligent§Id. a misrepresentation
of the economic doctrine narrower than the traditional tort claim.loss is

(“When onlythe harm that is is§Id. 552 comment a at 127 caused
loss, it to a morenecessary adoptthe courts have foundpecuniary

the extent to which misinformationliability,restricted rule of because of
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be, be, circulated,and tomay may expected magnitudebe and the of the
it.”).which followfrom reliancemay uponlosses

inupon Spherex,We first relied section 552 in which we affirmed the
of on an firmimposition liability accounting damages bytort for suffered

the a third reliedplaintiff, party uponcreditor who unaudited financial
the firm. 122prepared by Spherex, Focusingstatements N.H. 898. our

the defendant hasanalysis upon special“whether some reason to
omitted),anticipate plaintiff,”the reliance of the id. at 903 (quotation we

observed that “section 552 of the representsRestatement a reasoned
to the issue ofapproach professional liability negligentfor

misrepresentation.” Id. at 904.
Wilson, (1994),In v. 138 N.H. 371Demetmcopoulos another case of

alleged accountant limited thenegligence, applicationwe of section 552.
Quoting from we reiterated thatSpherex, arbitrarilylaw must not“‘[the]

beyondextend ... theliability accountant’s reasonable as toexpectations
whom the information will reach.’” Demetmcopoulos, 138 N.H. at 375

(brackets omitted)).(quoting 122 N.H. at 905Spherex, We held that the
defendant accountant was not liable to the hadplaintiff, who been fired

theafter accountant submitted a to his that thereport employer plaintiff
had entered 373,into an unauthorized contract. atemployment Id. 375.
Since the reportdefendant’s “was not intended for the plaintiff’s ‘benefit
and theguidance’” plaintiff relyand “did not or act the theupon report,”

could not a claimplaintiff support negligentfor undermisrepresentation
section 552.Id. at 375.

Like Demetmcopoulos, givethis case does not rise to a claim for
negligent Themisrepresentation. onlydefendant’s communication
regarding Reach,the of the was toquality gravel engineerthe for the
town. This information was then throughcommunicated several additional
parties before thereaching plaintiff. mayWhile Reach have relied upon

defendant, claim,report by it,the made the the doesplaintiff not nor can
that it relied upon report.the Because there was no reliance theby

theplaintiff, plaintiff cannot maintain a claim for negligent
(Second) 552;Seemisrepresentation. §Restatement of Torts see also

Service, (N.Y. 1990) (“[T]he273,Hall v. United Parcel 555 N.E.2d 276
injury arose not as a result of the relianceinjured’s negligentlyon made
statements but rather as a result of the direct thatimpact those

life.”).injuredstatements had on the party’s personalbusiness and
We will not the elements ofexpand negligent misrepresentation to

ainclude scenario where reliance by anyone directly indirectlyor involved
be themay imputed plaintiff permitto so as to the to maintain aplaintiff

cause of action. rejectedWe have claims for negligent misrepresentation
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Auth., 116HousingTober’sInc. v. Portsmouthabsent reliance before. See
GeoEnvironmental, 140660, (1976); Bronslein v. GZAN.H. 663 see also

(1995)253, under section 552 where it was(finding256-57 no claimN.H.
therely upon preparedwouldreasonably plaintiffsnot foreseeable that

Therefore, has failed to establish a claimplaintiffwe hold that thereport).
negligent misrepresentation.for

a valid to theexceptionBecause the cannot establishplaintiff
doctrine, grantingdid not err in theeconomic loss the district court

defendant’s motion to dismiss.

Affirmed.
Duggan Galway, JJ.,Broderick, C.J., Dalianis, concurred.and and
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