
768

any point id.,theduring proceedings,”“[a]t which seems to that theimply
mayevaluation be used at either in thestage case.

conclude,We furtherabsent clarification from the thatlegislature,
used,the evaluation in themay be sound discretion of the trial injudge,

either of the inphase proceeding: the toadjudicatory phase, determine
CHINS;whether the juvenile meets the definition of a in theand/or

phase, to determine thedispositional appropriate placement for the
Asjuvenile. the trial court to haveappears interpreted the CHINS statute

to require upon findingdismissal a of we vacateincompetence, and remand
for further notproceedings inconsistent with this opinion.

Finally, juvenilethe that dueargues process requires that before he can
CHINS,be adjudicated a he must have a abilitysufficient to consult with

lawyer degreehis with a reasonable of understanding and have a rational
and factual understanding of the him.proceedings against This issue is not
properly before us. It was not raised the inby petitioner her notice of

and theappeal juvenile did not file a cross-appeal. Simpson v. Young,Cf.
471, (2006)153 N.H. 473 (appellee was not entitled to review of trial court

order where failed to appealhe the order or file a cross-appeal).
Accordingly, we decline to address this argument. id.Cf

Vacated and remanded.

DugganBroderick, C.J., Dalianis, JJ.,Galway,and and concurred.
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(Andrew D. on theMyers, Derry MyersLaw Andrew D. ofOffices of
brief and for theorally), plaintiff.

(ScottDesviarais, Johnston, PLLC,& of Manchester A.Ewing Ewing
brief,Emilyand M. on the and Mr. for theDoherty Ewing orally),

defendant.

Galway, J. The orderOnge, appealsClint J. St. an of the Trialplaintiff,
J.) defendant,(Groff, granting summaryCourt in favor of thejudgment

MacDonald,David R. on the claim for infliction ofplaintiff’s negligent
emotional distress. We affirm.

found,The trial parties dispute, followingcourt and the do not the
6, 2000,August driving motorcyclerelevant facts. On the was hisplaintiff

MacDonald,girlfriend,with his Cariann Christie as a whilepassenger, the
plaintiff’sdefendant followed them in his car. At some thepoint,

crashed,left the Inmotorcycle roadway causingand MacDonald’s death.
2003, the filedplaintiff claiming negligenta suit that the defendant’s
operation of his vehicle the crash.caused

plaintiff’sThe suit included a claim for infliction of emotionalnegligent
death,distress for his emotional harm at observed MacDonald’shaving

and a claim injuries.for his own The defendant moved for summary
claim,judgment as to the emotional distress which the trial court granted.

The parties settled the claim to trial. Theplaintiff’s personal injury prior
plaintiff now the trial court’s of inappeals grant summary judgment favor
of the defendant on his emotional distress claim.
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resolution,the numerous for allplaintiff presents questions theyWhile
relate to a did the trial court err in that thesingle inquiry: determining

“closely satisfyand MacDonald were not related” so as to theplaintiff
Estabrook, (2003),requirements bystanderof Graves v. 149 N.H. 202 for

inrecovery negligenta infliction of emotional distress claim? We hold that
the trial court did not err.

In the trial court’s ofreviewing grant summary judgment, we consider
evidence,the and other and all properlyaffidavits inferences drawn from

them, in the most favorable to thelight non-moving party. Belanger v.
(2006).Co., 584,MMG 153 N.H. 586 If no issue of materialgenuineIns.

exists,fact and if the is entitled to as a matter ofmoving party judgment
law, grant summarythe of is Id. We review the trial'judgment proper.

applicationcourt’s of the law to the facts de novo. Id.

In New a claimHampshire, bystander’s negligentfor infliction of
Merrill,emotional meet the inrequirementsdistress must set out Corso v.

(1979). Corso,119 N.H. 647 for the plaintiffUnder to recover for his
(1)emotional harm at another’s hewitnessing injury, must show: causal

(2) (3)defendant; foreseeability;of the and serious mental andnegligence
harm accompanied by objective physical symptoms.emotional O’Donnell

(2005).N.H., 608,v. HCA Servs. 152 N.H. At hereHealth 611 issue isof
the foreseeability requirement.

We the three-factor test out in 441employ Legg,set Dillon v. P.2d
(Cal. 1968), Graves,912 to determine whether the harm was foreseeable.

149N.H. at 204. That test the trial court to determine:requires

(1)Whether was located near the scene of the accident asplaintiff
(2)awaycontrasted with one who was a distance from it.

Whether the shock resulted from a direct emotional impact upon
from the andplaintiff sensory contemporaneous observance of

accident,the as contrasted "with of the accident fromlearning
(3)others after its occurrence. Whether and theplaintiff victim

related,closely anywere as contrasted with an absence of
or the of a distantrelationship presence only relationship.

omitted). framework,Id. These are not a are(quotation rigidfactors but
courts, basis,flexible and allow the on a to decide what ancase-by-case

reasonablyunder the circumstances should have foreseen.ordinary person
factor, regarding relationship plaintiffId. The third the of the and the

victim, onlyis the issue on appeal.

Graves, byIn we held that the close the Dillonrelationship required
Graves,test need not be one defined blood or 149 N.H.only by marriage.
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Instead, aplaintiff relationshipwe determined that a must showat 206.
deep, lasting genuinelyduration and which is andsignificantthat is of

intimate, i.e., stable, substantial, andenduring,a that isrelationship
amutually supportive, by strong providingcemented emotional bonds and

pervasive security. determiningand emotional Id. at 209. Whendeep
related,” the trial court to“closelywhether a and a victim are isplaintiff

(1) (2) therelationship; degreetake into account: the duration of the of
(3) to lifemutual the extent of common contributions adependence;

(5)(4) thetogether; quality experience;the extent and of shared whether
(6)household;of theplaintiff injured personand the were members same

other; (7) day-reliance each the of theirupon particularstheir emotional
(8)and the manner in which related to each otherto-day relationship; they

in to life’smundane Id. at 209-10.attending requirements.
Graves,In that the had met the standard forplaintiffwe determined

in becausesufficiently relationship, part,the existence of a closealleging
engagedshe that she and the decedent were to be married and hadalleged

Construingfor more than seven Id. at 210. alltogether years.lived
in of the we determined that it wasplaintiff,reasonable inferences favor

“enjoyedreasonable to infer that the and her fiance mutualplaintiff
ontogether,common contributions to a life emotional reliancedependence,

together.”each other and attended to life’smundane Id.requirements
Here, plaintiff’s relationshipthe trial court found that the with

of to therequirements AccordingMacDonald did not meet the Graves.
court, the and MacDonald had known each otheralthough plaintifftrial

involved, theyto had been forprior becoming romantically only dating
Also,about to months. the trial court found that thealthoughfive six

orplaintiff marryclaimed that he and MacDonald had intended to live
at the time of her death had not made either commitment.together, they

Therefore, that,the trial court found while “the andplaintiff [MacDonald]
enjoyed dependence,some level of mutual common to a lifecontributions
together, emotional reliance on each other and attended to some of life’s

requirements together,mundane it characterize their five to six[could not]
month as one in the of forrelationship provideswhich law a cause action

againstthe the defendant.”plaintiff
appeal,On the that the trial court erred because theplaintiff argues

presenteddefendant the trial court with an insufficient record when
for inmoving summary judgment, dispute.and that material facts were

Additionally, plaintiff misinterpretedthe contends that the trial court
Graves and thus erred as a matter of law.

the factual when itsRegarding plaintiff’s arguments, rendering
decision, motions,the trial court had before it the affidavitsdepositions,

Thus, anyand other submitted both inpleadings by parties. shortcomings
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by by plaintiff’srecord the defendant were remedied theprovidedthe
Therefore, that the trialagreewe do not court had an insufficientfilings.
upon which to rule.record

claim that material facts were in we also dodispute,As to the plaintiff’s
that theagree. dispute plaintiffnot There is no and MacDonald’s

Likewise,for five to six months. there isrelationship approximatelylasted
marrying togetherno had about or at somedispute they livingthat talked

Moreover, plaintiffthere is no that the anddisputetime.undetermined
were, mutually emotionallyto some anddegree, dependentMacDonald

fact, court,during argumentreliant one another. In oral before thisupon
pled bythe stated that he as true all of the facts theaccepteddefendant

Thus,his with MacDonald. there are noplaintiff regarding relationship
dispute.material facts in

is, therefore, demonstrate,the undisputedThe whether facts asquestion
law, a meet therelationship requirementsa matter of sufficient to of

noted,Graves. we review the trial court’s of the law to theapplicationAs
153 N.H. at 586. While we do not doubt that theBelanger,facts de novo.

degreeMacDonald shared some of emotional reliance orplaintiff and
we that notdependence, they “closelymutual hold were related” as the

interm is defined Graves.

were involved in aplaintiff relationship lastingThe and MacDonald
time, theymonths. In that brief did not liveapproximately togethersix

engaged, anyand had not or become nor was there ofprospectmarried
Moreover, death,doingthem so for some time. at the time of MacDonald’s
unemployed living respectiveboth she and the were and with theirplaintiff

Thus, other,financially supportcould not each and it wasparents. they
unlikely they anycould become members of the same household atthat

future, they anyin or that could make more thanpoint the foreseeable
Also,together. althoughminimal to a life the plaintiffcontributions

that he and MacDonald met or on thespoke telephonecontends
out,spent dining visitingand time or relativescampingfrequently,

little, if theanything, particularssuch interactions reveal abouttogether,
theyof their or the manner in which related today-to-day relationship

attending requirements.other in to life’s mundane To extend Graveseach
plaintiffto such as the one between the andrelationshipsinclude

inexpansion bystander liabilityMacDonald would invite a ofsignificant
Graves,toconsistently permit.New a result we have refusedHampshire,

149 at 205-06.N.H.
favor, agreein the weConstruing plaintiff’sall reasonable inferences
not,that the and MacDonald were as a matterplaintiffthe trial courtwith

law,of as the term is defined in Graves. we“closely Accordingly,related”
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conclude that the trial court not improperly interpretdid Graves and we
the ofuphold grant summary judgment.

Affirmed.

Broderick, C.J., Duggan, JJ.,and Dalianis and concurred.
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