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standard, proceedingsfurtherwe remand forthis newarticulated
opinion.thisconsistent with

and remanded.Reversed
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(Karen Schlitzer,Kelly attorneyA AAyotte, general attorneyassistant
law),ongeneral, the memorandum of for the Hampshire DepartmentNew

of Health and Human Services.

Concord,I. Kristine ofBergstrom, by orally,brief and for the guardian
litem.ad

HICKS, J. petitioner, 2005-212,The the mother of anJuvenile appeals
J.)order of the CourtTrial her child in of(Emery, dismissing need

(CHINS) (2002juvenile.services thepetition against See RSA ch. 169-D &
2006).Supp. We vacate and remand.

The thefollowing byfacts were found trial court inappearor the record
2004,us. In September petitionerbefore the filed a petitionCHINS

son,her thenagainst years allegedwho was ten old. She that her hadson
diagnosedbeen with pervasive developmental disorder/childhood

disorder, (ADD),disintegrative attention deficit disorder anddepression
bi-polar petitionerThe alleged juveniledisorder. also that the had “been

the theleaving night,house in middle of the stolen and used credit cards
me, teachers, me,from assaulted his andbrothers other children in the

atneighborhood” and his school theand Philbrook Center. The petitioner
alleged three acts of and“specific obeyviolence failure to the reasonable
commands of andpetitioner] responsible[the others for his care” in which

(1)juvenile:the “kicked his teacher and began requiringto spit, physical
(2)restraint”; brother, close-fisted, head; (3)hit his in the and hisput

brother in a and headpunched templeheadlock his near the over a dozen
times.

juvenile’sThe aattorney requested hearing to determine whether the
juvenile was to commit acts thecompetent allegedthe in CHINS petition.

(2002). Ph.D,Cabibi,See RSA V. performed169-D:18-a John two
evaluations, court,a thereportsubmitted to and testified at the

Theadjudicatory court also considered of thehearing. previous testimony
juvenile’s at thetreating physician Philbrook Center.

The trial court found:

juvenile][The suffers from ADD. He is developmentally delayed
intelligenceand has a limited has anvocabulary. range of[He]

impulsivemild mental retardation. He ... is proneis to act[and]
out instead of about emotions. is deficit inspeaking his [He] [sic]
sequential discerningand he hasprocessing difficulty relevant
from data.irrelevant

The court that theopinion juvenilenoted Dr. Cabibi’s “was not competent
to commit the in thealleged petition.”acts The trial court made[CHINS]

same findingthe and dismissed the case.
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a course ofspecifytothat the statute failsobservedjudge aptlyThe trial
the availablereviewingAfterincompetence.offindingafollowingaction

toauthority“havethat it did notcourt concludedhistory, thelegislative
bethat services mustandjuvenile]”services to [theprovide [CHINS]

system.mental healthby theprovided

is moot.appealcontention that thisthe State’sWe first address
notand isof convenience and discretionmootness is oneofquestion“[T]he

however, is moot whena matterGenerally,rules.to hard-and-fastsubject
haveinvolvedcontroversy because issuesjusticiableno alonger presentsit

Teachers, 133 N.H.Hinsdale Fed.Appealacademic or dead.”become ofof
omitted).(1990) The State272, 276 argues:and citation(quotations

record, in interest of fulla of the theAlthough partit is not
theCourt, services toprovidingDHHS has beendisclosure to the

of 2005 at no cost to theJulybasis sincevoluntarychild on a
to the mother and her counselDHHS has indicated bothmother.

timein this case until suchprovidethat it continue to serviceswill
he can beand indicate thattherapists providersas the child’s

is,The issue thereforebiological family.transitioned back to his
moot.

well-intentioned, of is not theDHHS’s servicesprovisionHowever
arrangement isplacement. “voluntary”of a court-ordered Thisequivalent

Thus, thesubject juvenile’sunenforceable and to revocation.presumably
in and otherwiselongentitlement to as as he is need of themservices

isappealnot been resolved.” Id. Thisstatutorily eligible “alreadyhas
therefore not moot.

that in the statuteargues “[n]othing prohibitsOn theappeal, petitioner
ifin treatment facilitya the child or of a child afinding against placement

“In ofalleged.’”to commit the acts matters‘incompetenthe is found
intent aslegislativewe are the final arbiter ofstatutory interpretation,

Lacasse v.in of the statute considered as a whole.”expressed the words
omitted).(2006)246, 250Center, N.H. (quotationYouth 154Spaulding

and,statute, we first examine itsconstruing languageaWhen
themeaningthe and toplain ordinarywe ascribepossible,where

legislation,in mind the intent of thekeepwords used. We must
the statuteexamining the construction ofbywhich is determined

andwhole, not isolated wordssimply by examiningas a and
found therein.phrases

omitted).(2004)(citation IfTilton, 483, 486-87v. Town 151 N.H.Thayer of
aid ourhistory“consider toambiguous, legislativethe statute is we will
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analysis.” Dziewisz, 587, (2005).Props,AIMCO v. 152 N.H. 590 We will
not, however, said,“consider what the legislature might have or add words

Smith,that it did not fit 113, 115,see to include.” State v. 154 N.H. 908
(2006).786,A.2d 788

RSA 169-D:18-a inprovides, relevant part:

I. At any point during the theproceedings, may,court either
on its own motion or that of of theany parties, order the child to
submit to a mental health evaluation for the ofpurpose
determining whether the child is competent to have committed
the offenses or acts in thealleged petition. The evaluation shall
be completed dayswithin 60 of the date of such order and shall be

by agencyconducted an other than the Philbrook center which is
theapproved by services,commissioner of health and human or

conducted aby psychologist licensed in New Hampshire of a
qualified or thepsychiatrist, by Philbrook center only upon
receiving forprior approval admission of the child for such

byevaluation the commissioner of the ofdepartment health and
human services. The evaluation shall be submitted to the incourt
writing prior to the on thehearing merits.

169-D:18-a,RSA I. The statute’s silence as theto ofconsequences findinga
of lack of competence arguably Smith,creates an ambiguity. See 154 N.H.

Thus,at 115. saywe cannot that the trial court erred by consulting
legislative history.

The court cited oftestimony Representative McCain,William ofsponsor
169-D:18-a,the bill that produced stated,RSA who in part:

What we have heard from the Division Children and Youth[for
thatServices] was situations where they were childrentreating

reallywho didn’t inbelong cases,the program,CHINS in some
and what we are trying to do is to that outget of there. They
should have been under a mental health program, not under a

program.CHINS We have added competency in here to say that
a child has to tobe able understand what rightis and inwrong
order for you to themhelp supervise getand them through this
period. If they understand,don’t goingit’s not to work. And
maybe those children should be in a mental health situation and
that is what we are Put themsaying. theywhere belong.

Thus, Representative McCain’s concernapparent was that some children
in the systemCHINS are not helped by the andprogram would be more
appropriately served the mentalby health system.
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evince ancommentsMcCain’sacknowledge RepresentativethatWe
However, “[t]heCHINS system.out of” thechildren]intent to “get [some

finallyactof of themeaning languageeffect and theis what is thequestion
190, 194v. 77 N.H.Gregg,the Pollardby legislature.”ratified and adopted

(1914), on otherby grounds.statutesuperseded

enactment, an intent todiscern, in final legislativedo not theWe
to,for, predicateor ajurisdictional requirementas acompetencetreat

had intended aCHINS. If the legislatureof a as aadjudication juvenile
itmagnitude, we believejurisdictionalof to be offinding incompetence

(“If itthe wouldpurpose,so. id. at 198 such had beenwould have said Cf.
of thatexpressiveto useeasy language unequivocallyhave been an matter

finding incompetenceof a ofuponTo infer a mandate dismissalpurpose.”).
legislature]that did[theus to “add words therequire [to statute]would

Smith,include,” 154 N.H. atnot fit to a task we will not undertake.see
115.

tojurisdictional prerequisiteOur that is not acompetencedetermination
competencyraises the of what role aadjudication questiona CHINS
course,in a CHINS We of thatplay proceeding. presume,evaluation does

provision.the did not enact RSA 169-D:18-a as alegislature superfluous
(1980)Bolsch, 600, to render(construingv. 120N.H. 602 a statuteSilvaCf.

legislative“would not be consistent withprovisions superfluoussome
intent”).

Thayer,We first the construction of the statute as a whole.”“examin[e]
in“begin adjudicatory hearing,151 N.H. at 486. CHINS cases with an

the court determines whether the child is in need of services.” In rewhich
(1986).G., 585, 590 of the bestage proceeding mayLisa 127 N.H. This

referred to as the Id.“adjudicatory phase.”

proceeding,The next of the if the court finds that thestage
services,in the The courtdispositional phase.child is need of is

andappropriate dispositiondetermines the most least restrictive
facts, investigation reportfor the child on the basis of the the

by probation department appropriate agencymade the or other
..., and the recommendations of the and counsel.parties

Id.
RSA !69-D:18-a is unclear as to which it The last sentencephase applies.

of I the to thecompetencesection directs that evaluation “be submitted
words,merits,” in thewriting prior hearingcourt in to the on the or other

169-D:18-a, that theadjudicatory implyRSA I. This seems tohearing.
hand, theevaluation is to be used in the On the otheradjudicatory phase.

first sentence of section I that the court order an evaluationprovides may
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any point id.,theduring proceedings,”“[a]t which seems to that theimply
mayevaluation be used at either in thestage case.

conclude,We furtherabsent clarification from the thatlegislature,
used,the evaluation in themay be sound discretion of the trial injudge,

either of the inphase proceeding: the toadjudicatory phase, determine
CHINS;whether the juvenile meets the definition of a in theand/or

phase, to determine thedispositional appropriate placement for the
Asjuvenile. the trial court to haveappears interpreted the CHINS statute

to require upon findingdismissal a of we vacateincompetence, and remand
for further notproceedings inconsistent with this opinion.

Finally, juvenilethe that dueargues process requires that before he can
CHINS,be adjudicated a he must have a abilitysufficient to consult with

lawyer degreehis with a reasonable of understanding and have a rational
and factual understanding of the him.proceedings against This issue is not
properly before us. It was not raised the inby petitioner her notice of

and theappeal juvenile did not file a cross-appeal. Simpson v. Young,Cf.
471, (2006)153 N.H. 473 (appellee was not entitled to review of trial court

order where failed to appealhe the order or file a cross-appeal).
Accordingly, we decline to address this argument. id.Cf

Vacated and remanded.

DugganBroderick, C.J., Dalianis, JJ.,Galway,and and concurred.
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