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(DavidPeabody LLP,Nixon of Manchester A. Vicinanzo & a. on the
brief, and Mr. orally),Vicinanzo the plaintiff.for

Arnold, III,Thomas I. city solicitor, Manchester,deputy of on the brief
orally,and for the defendant.

Dalianis, defendant,TheJ. the City of Manchester (City), theappeals
(Abramson, J.)orders of the Superior Court the ofreversing decision the

(ZBA)City’sZoningBoard ofAdjustment remandingand to the ZBAwith
grantinstructions to a variance plaintiff,to the Community Resources for

Justice, (CRJ).Inc. We reverse and remand for further proceedings.
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I

an thatfollowing organizationthe facts: CRJ isThe trial court recited
under“halfway houses”transition centers oroperates residential

2004,In fall CRJof Prisons. the ofcontracts with the Federal Bureau
Manchester,in use theintendingElm toa on Streetpurchased building

located in the central businessbuilding buildinghouse. The ishalfwayas a
Thecommercial and residential uses.district houses bothcurrentlyand

of secondfloors; partintended to renovate thebuilding has three CRJ
rest ofhalfwayfloor the house and leave thefloor and the entire third for

the undisturbed.building
halfwayto house. Thebuildingfor thepermit operateCRJ aapplied

groundthe on theapplicationdeniedCity’s building permitcommissioner
facility” bydefinedconstituted a “correctional asthat CRJ’s useproposed

facility” permittedA is not a use“correctionalCity’s zoningthe ordinance.
buildingCRJ theany zoning appealedin of the districts.city’s

and to the ZBA for a variance.to the ZBA appliedcommissioner’s decision
a variance. CRJ’srequestand its forappealThe ZBA denied CRJ’s

also denied.requests wererehearing
challenge buildingof its to theCRJ the ZBA’s denialsappealed

to Thesuperiorthe court.requestdecision and its variancecommissioner’s
buildingrelated to the commissioner’sappealtrial court denied CRJ’s

forAccordingly,to this court.did not that decisionappealdecision. CRJ
house ahalfway constitutesappeal, proposedthe of this CRJ’spurposes

meaning City’s zoningof the ordinance.facility” within the“correctional
the to thetrial court remanded matterrequest,As for the variance the

hardship.onfindings unnecessaryfor and to makehearingZBA further
may appliedthat the ZBA have aappearedthat itThe court stated

our inand inconsistent with decisionoverlywas restrictivestandard that
(2001).145 727Technologies Newington,Town N.H.Simplex v. of

meeting onat a businessnon-publicThe reviewed the matterZBA
Simplex2, 2006, and, satisfyCRJ had failed to thefinding thatFebruary

for adeny requestto CRJ’sunnecessary hardship,for votedrequirements
a denied.rehearingfor wasrequestvariance. CRJ’s

court, decisionCRJ that the ZBA’sto the assertedsuperiorOn appeal
upon remand andmisapplied Simplexbecause the ZBAwas unreasonable

that thearguedfears. CRJ alsounsubstantiateduponbased its decision
facility” inclassification, anywherea “correctionalprohibitswhichzoning

city,the unconstitutional.was
record, found that the“[t]othe trial courtreview of the certifiedUpon

preferableother morecontemplatedhavemayextent that board members
just proposedthe of therather than reasonablenessproperty,uses for the
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use, have,the themay applied wrongZBA at least in standard.” Thepart,
then of theprongs Simplex unnecessarycourt examined each the of

hardship test.
to first the courtrespect prong,With the trial ruled that the ZBA’s

was and met itsdetermination unreasonable and unlawful that CRJ
showingburden of meets therequirements Simplexthat it the under first

prong. findings respectThe court also determined that the ZBA’s with to
unreasonable,the second and third of the test wereprongs Simplex

unlawful and evidence. Theunsupported by the trial court therefore
reversed the ZBA’s decision and CRJ’s for agranted request variance.

case grounds,Because it decided the on other the trial court did not
address or an evidentiary hearing upon arguments.hold CRJ’s other In

reconsideration,to the motion forresponse City’s the court revised its
decision matter to theby remanding grantthe ZBA with instructions to

aCRJ variance.

II

(1)appeal,On the City argues by:that the trial court erred improperly
(2)substituting ZBA;its for thejudgment that of thatfinding CRJ met the

(3)first of theprong Simplex unnecessary test;hardship findingand that
evidence supportedno the determinationZBA’s that CRJ failed to

demonstrate unnecessary hardship.
We will theuphold trial court’s decision appealon unless the evidence

notdoes it orsupport legallyit is erroneous. Bacon v. Town Enfield, 150of
468, (2004).N.H. 471 notinquiryOur is whether we would find as the trial
found,court but rather whether the evidence before the reasonablycourt

itssupports findings. Hudson,v. TownVigeant 747,151 N.H. 750of
(2005).

For part,its the courttrial must treat all factual findings of the ZBA
as prima (1996).lawful and reasonable. RSA “It677:6 may set aside afacie
ZBA decision if it by probabilities,finds the balance of onbased the

it,evidence before that the ZBA’s decision was unreasonable.” Chester
Chester,Rod & Gun 577, (2005)Club v. 152Town N.H. 580 (quotationof

omitted).and brackets

variance,To (1)obtain a an must showapplicant grantingthat:
(2)the interest;variance will not tocontrarybe the public special

conditions exist such that a literal enforcement of provisionsthe
(3)of the ordinance -willresult in unnecessary hardship; granting

the variance is ordinance; (4)consistent with the spirit of the by
(5)thegranting justice done;variance substantial grantingis and
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the of surroundingnot diminish valuethe variance does
properties.

(1996).Id.-, 674:33,1(b)see RSAalso

variance,seekingwhen a use an“unnecessary hardship”To establish
(1) thezoning appliedthat: a restriction as tomust demonstrateapplicant

use theapplicant’swith the “reasonable ofinterferesapplicant’s property
the in itssettingthe ofconsidering unique propertyproperty,

(2) theenvironment”; relationshipno and substantial exists betweenfair
specificof ordinance and the restriction onzoningthegeneral purposes

(3) privatenot the orinjurevariance would publicthe and theproperty;
145N.H. at 731-32.Simplex,of others.rights

the theemphasized, prongfirst ofSimplex“As our cases since have
inquiry determiningfor whetherstandard is the criticalSimplex

Harrington v. Townhardship has been established.”unnecessary of
(2005).Warner, 74, meet its of under thisproofN.H. To burden152 80

test, demonstrate, among otherthe mustSimplex applicantof thepart
setting in itsproperty’s uniqueis a result of thethings, hardshipthat the

the burden therequires zoningat 81. This that restrictionenvironment. Id.
similarly situateda manner that is distinct from other“inproperty

not the burdenedonlythe need be suchpropertyId. Whileproperty.”
of the ordinance’szoningburden arise as a result“the cannotproperty,

addition,in In the burdenall the district.” Id.propertyburden onequal
thefrom the individual ofplightarise from the and notpropertymust

that aThus, hardshiplandowner must show the islandowner. Id. the
the in general.the and not area Id.specific propertyresult of conditions of

51, (2003),Manchester, 149 54in v. N.H.explained CityAs we Rancourt of
of the forconditions the land render use“hardship specialexists when

”the is ‘reasonable.’soughtwhich variance
record, we that it doesBased our review of the certified concludeupon

trial determination CRJ met itssupport the court’s thatreasonablynot
the The evidenceprong Simplexthe first of test.respectburden with to

thattrial conclusion CRJ’sreasonablynot the court’ssupportdoes
the in a manner that was distinctbyburdened restrictionproperty was

152 N.H. at 81. NorHarrington,situated Seesimilarly property.from
thethe trial court’s conclusion thatreasonably supportdoes the evidence

land, areaof the rather than theresulted from conditionshardship special
id.; Rancourt, 149N.H. at 54.in See see alsogeneral.

that siteproposednot demonstrate itspresentedThe evidence CRJ did
lots. v. Townsurroundingto the Garrisonunique, comparedwas as of

(2006).Henniker, was that CRJ’s26, 32-35 While there evidence154 N.H.
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property was located near public transportation facilities,and treatment
as well as other city services that halfway need,house mightresidents
there was no evidence that CRJ’s inproperty uniquewas this respect.
Presumably, all of the inbuildings this location share these characteristics.

characteristics, alone,These “do not distinguish proposed[CRJ]’s site
anyfrom other in the[site] area.” Id. at 34.

Moreover, to thecontrary trial finding,court’s there was no evidence in
the certified record that demonstrated the layout“how size and of this
specific building made the property appropriate forparticularly the
proposed use.” While the certified record contained a of themap building’s
layout, there is no evidence that this layout made this building uniquely
suited as a house.halfway Rancourt,See contrast,149 N.H. at 54. By in
Rancourt, where the proposed use horses,was the ofstabling two there
was evidence that the lot at issue was “uniquely configured” in that the
rear portion of it was considerably larger than the front and that there was
a thick wooded buffer around the proposed paddock area. Id.

Absent evidence that proposedCRJ’s use of the property was
reasonable, theconsidering property’s unique insetting environment,its
we hold that the trial court erred when it concluded that CRJ met its
burden of proof with respect to the prongfirst of the Simplex test. In light
of conclusion,this we need not address whether the evidence reasonably
supported the trial court’s determinations respectwith to the other prongs
of the test. If oneany of the ZBA’s supportedreasons its denial of a
variance, CRJ’s appeal of that Jensen’s,decision fails. See Inc. v. City of
Dover, 761, (1988).130 N.H. 765 weAccordingly, reverse the trial court’s
reversal of the decision of the ZBA to deny CRJ a variance.

Ill

CRJ argues that even if the trial court erred when it ruled that the
ZBA’s denial of the variance unreasonable,was we may affirm on other
grounds. CRJ contends that the City’s ban on (1)correctional facilities is:
ultra vires because it exceeds the authority granted the City by the state

act,enabling (1996see RSA 674:16-:23 2006);& (2)Supp. and
unconstitutional because it either deprived CRJ of its rightstate to
substantive processdue or violated its state and federal rights to equal
protection. While the trial court did not address arguments,these maywe
do so in the first instance to the extent that they involve questions of law.

Foster,See Shannon v. 405, (1975).115 N.H. 407
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A

the on ultraCRJ first that ban correctional facilities isargues City’s
enablingthe it thepowers delegated by zoningbecause it exceeds tovires

Weave, 510,v. Town 153See Weave Land Use Assoc. N.H.legislation. of
(2006). asserts, “By and thenspecifically targeting, categorically511 CRJ

borders,City’sthis from thebanning, communityessential service within
general provisionof the welfare ofthis the Ordinance contravenespart

(1991).Chester, 434, 441v. 134 N.H.674:16.”See Britton Town[RSA] of
aslegislaturefinal arbiter the intent of the expressedThis court is the of

DeLucca,as a whole. DeLucca v. 152in the words of a statute considered
100, (2005). statute,In a we first look to theN.H. 103 interpreting

thatitself, and,of if construepossible, languagethe statutelanguage
Id.meaning.to andaccording plain ordinaryits

2006)674:16,1act,enabling (Supp. provides:The RSAzoning

health, or thesafety, generalFor the of thepurpose promoting
anyofcommunity, legislative body city,welfare of the the local

town, located unincorporatedor in which there are townscounty
a zoningis to or amendunorganized places adoptor authorized
ofthe enactment RSAproceduresordinance under ordinance

675:2-5.

authority zoningpassact to ordinances“grants municipalitiesThis broad
health, morals, community.”welfare of thesafety, generalfor the and

(1993).368, “Because aConway,v. 137 N.H. 371Asselin Town of
health, andpromote safetyto zone to themunicipality’s power property

State,it the thedelegated bywelfare of the is togeneral community
enablingin conformance with themunicipality must exercise this power

Hudson, 380, (2001).v. 147 N.H. 384Marchand Townlegislation.” of
notpurposesexercised for considerations or embodiedzoning is“[W]here

act, ... ultraenabling it will be held invalid as an vires enactmentin an
A.H. &zoning authority delegated.”the the 1 RATHKOPFbeyond ofscope

Zoning PlanningRathkopf’s 1:11,Rathkopf, §Law of andD.A. The
(2005).at 1-35

440, an willBritton,In at we held that ordinance“[w]hen134 N.H.
the ofthe of the welfareimpact beyond municipality,have an boundaries

in thedeterminingmust be consideredregionthe entire affected
“the of thegeneral provisionWe welfarevalidity.” interpretedordinance’s

inthe ...‘community’to the welfare ofzoning enabling statute include
Britton, 134which it forms a part.”a is located and ofmunicipalitywhich

(citation omitted). notexplained: “Municipalities441 areat As weN.H.
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enclaves, far in theyisolated removed from the concerns of the area which
State, solelyare situated. As subdivisions of the do not exist to servethey

residents,their own and their regulations promote generalshould the
welfare, both within and without their boundaries.” Id.

Britton,In plaintiffs,the low- and moderate-income hadpeople who
Chester,been unable to find affordable in the town ofhousing challenged

validity zoningthe of a ordinance that “provided single-familyfor a home
on lot,a two-acre lot or a on a three-acre andduplex ... excluded multi-
family housing from all five districts in thezoning town.” Id. at 437-38.
After the plaintiffs petitioned relief,for anddeclaratory injunctive the
town amended its ordinance to permit “multi-family housing as ofpart a

...,‘planned development’residential a form of multi-family housing
required to include a variety housing types, homes,of such as single-family
duplexes, multi-familyand structures.” Id. at 438. The master found that

ordinance, amended,the even as an“placed unreasonable barrier to the
ofdevelopment affordable for low- andhousing moderate-ineome families.”

Id.
We held that the ordinance was ultra vires because it failed to provide

for the defined,lawful needs of the community, broadly and therefore
conflicted with the enabling act. Id. at 441. We our holdingbased theupon
master’s thatfinding “‘there are no compellingsubstantial and reasons

Chester,that would warrant the ordinances,Town of through its land use
fulfillingfrom its obligation provideto andlow[-] moderate[-]income

families within the community and a share ofproportionate same[the]
within regionits from a opportunityrealistic to obtain affordable

”housing.’ Id.
CRJ asks that we extend Britton to the facts of this case. The City

counters that “[p]rivately institutions,run correctional including halfway
houses, separateas from publicly institutions,administered correctional

houses[,]including halfway do implicatenot the general welfare within the
meaning of the zoning ordinance.” The City concedes that its ban on
correctional institutions does not apply to State-run institutions and
asserts that such institutions “adequately provide for the general welfare.”
Neither party addresses whether the City’s appliesban to correctional
institutions run theby government.federal 4See A.H. RATHKOPF& D.A.

Rathkopf’s Zoning PlanningRathkopf, The 76.23,Law of §and at
(2005) (land76-79 owned or byleased the United States or a federal

foragency purposes byauthorized “isCongress immune from and
thereof”).supersedes state and local inlaws contravention Both parties

appear to assume City’sthat the appliesban to correctional institutions
by privaterun parties under contract with government.the federal Cf.

Northern N.H. Mental Health Inc.Housing, v. Town 121Conway, N.H.of
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(1981) that to establish811, 812, corporation sought(holding private814
was notill individuals under contract with statementallyresidence for

ordinances, contrary).tostatutory authorityabsentzoningbound localby
assumption.under the sameAccordingly, proceedwe

run bythat correctional institutionsCitywith thedisagreeWe
do notthe Federal Bureau of Prisonsunder contract withprivate entities

enablingof themeaningwithin thegeneralthe welfareimplicate
thenoted in her letter tojudgethe as a federalcontrary,Tolegislation.

imagine“It is difficult tofor a variance:applicationZBA CRJ’sregarding
workingthan to easejustice systemin the criminaljob importanta more

course, forThis is ofsociety. important,transition intoan offender’s back
community toit is for thesignificantly, importantMorethe offender.

Moreover, like theinevitably return.”which these individuals will
Britton, impactin this case has anin the ordinanceordinance at issue

borders. As CRJ observes:beyond City’sthe

toand its applicationCourt to the OrdinanceWere this endorse
willuse, surroundingthe communities Manchesterthe proposed

halfwayandlead banbe free follow Manchester’sto[]
the Newa result would not end athouses.....The effects of such

tocommunities wereHampshireborder. If the NewHampshire
halfwayallhas, effectively pushit could newact as Manchester

Hampshire.houses out of New

and remand forto this of lawquestionlimit our on this issueholdingWe
of theoriginated appealas anappealfurther Because thisproceedings.

not addressCRJ and the trial court didZBA’s denial of a variance to
them,onevidentiary hearingor hold anargumentsalternativeCRJ’s

related topresentan to evidenceyet opportunityneither has hadparty
is ultra vires.CRJ’s that the ordinanceargument

B

facilities violates itsthe ban on correctionalCRJ next asserts that
InConstitution.Hampshireunder the Newprocess rightsduesubstantive

City’s policeexercise of theproperis awhether an ordinancedetermining
challengedue processa substantiveand thus able to withstandpower,

Constitution, rational basis test. Boulders atwe theapplyunder the State
(2006). Boulders,633, we636 In153 N.H.Strafford,v. Town ofStrafford

relatedonly rationallybelegislationthat“requiresclarified that this test
intoinquirythat it “contains nointerest” andgovernmentalto a legitimate

Id. at 641. Underrights.”individualunduly restrictslegislationwhether
isordinance validtest, challengedthat thepresumebasis weour rational
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and the to otherwise. See Verizonrequire challenger prove EnglandNew
(2004).Rochester, 263,270Cityv. 151 N.H.of

CRJ’s,In an as-applied challenge, relationshipsuch as we examine “the
of the toparticular particular propertyordinance under particular

existing litigation.”conditions at the time of Dow v. Town Effingham,of
121, (2002). Thus,148 N.H. 124 analyzewe whether the ordinance is
related to a interest under ofrationally legitimate governmental the facts

this case.

The City legitimate governmentalarticulates several thatinterests
the ordinance conceivably could serve such as: that the“[c]oncerns
prisoners to be housed at a eitherfacility poseresidential transition would

surrounding recidivism,some threat to the community, engage in
exacerbate the inCity’s perceived accommodatingburden a

of social ordisproportionate share services affect surrounding property
City’svalues.” These interests need not be the actual interests in adopting

the they review,ordinance nor need be facts. In rationaluponbased basis
we will not examine the factual for the Seeindependently basis ordinance.

(1991).Ctr., 207,215 Rather,Appeal RegionalSalem Med. 134 N.H. weof
inquire onlywill as to “whether the couldlegislature reasonably conceive

to be true the facts” which it is based. Sch. Dist. v.upon Winnisquam Reg.
(2005) omitted).Levine, 537, Here,152 N.H. 539-40 conclude(quotation we

true,Citythat the could conceive these facts to be andreasonably thus
that the ordinance serves or could conceivably legitimateserve
governmental interests.

ordinance,We next examine thewhether as to CRJ’sapplied
property, bears a rational to these As CRJrelationship proposesinterests.

halfwayto construct a house for federal prisoners servingstill out their
sentences, we conclude that applying this ordinance to CRJ’s isproperty

related to therationally purposesconceivable for that ordinance.
holdAccordingly, we that the ordinance does not violate CRJ’s state

constitutional toright process.substantive due

C

Finally, facilities,CRJ contends that the ban ofCity’s correctional as
CRJ,applied to violates its federal and state rightsconstitutional to equal

Const,XIV;protection. I,See U.S. CONST. amend. N.H. pt. art. 12.
brief,inAlthough its initial CRJ toappeared argue that the ordinance was

face, brief,unconstitutional on its in replyits CRJ clarified that it
“challenged the ordinance ‘as to it faciallyrather than as invalid.”applied’
As CRJ has apparently any argumentabandoned it have made thatmay
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unconstitutional, toanalysisthe we confine ourfaciallyordinance was
the is applied.whether ordinance unconstitutional'as

Ball,Constitution,J’s claim under the State State v.We first address CR
226, (1983), for id. atopinions guidance only,124N.H. 231 and cite federal

under Statechallenge232-33. “In an ourconsidering equal protection
Constitution, byreviewwe must first determine the standard of[correct]

the State-created classification andexamining purpose scopethe and of
(2004)H., 634,affected.” In re Sandra 150 N.H. 637rightsthe individual

omitted). affectingclasses or(quotation upon suspectClassifications based
subject scrutiny.are to strict Id. Classificationsrighta fundamental

intermediaterights” subjectsubstantive are toinvolving “important
omitted). somescrutiny. (quotation “Finally,Id. at 638 absent
an substantive orinfringement right, important right,of a fundamental

classification, theapplication recognized suspectof some constitutional
rationality.”to is that of Id.appliedstandard be

importantthe to use and is an substantiveright enjoy propertyAs
scrutinyuse our intermediate test to reviewright, equal protectionwe

infringe right.to ordinances that this LeClair v.challenges zoning upon
(1993).LeClair, 213, adopted137 N.H. 222 We first an intermediate

Maurer,in N.H.scrutiny to constitutional review Carson v. 120approach
(2006)(1980). Comm’r, 521,153 N.H. 535Gonya Dep’t,925 v. N.H. Ins.

C.J., test,(Broderick, challengedUnder this theconcurring specially).
“reasonable, arbitrary,not and must rest somelegislation uponmust be

objecta fair and substantial relation to the ofground havingof difference
omitted).Carson, (quotationthe 120N.H. at 932legislation.”

that ourGonya,In his concurrence in Chief Justice Broderick observed
be deferential toscrutiny may overly challengedtest for intermediate-level

onlythat it be related to alegislation by requiring substantially legitimate
than an one. See 153 N.H. atlegislative objective, important Gonya,rather

536, (Broderick, J., see also Dover v.concurring specially); City538-39 C. of
(1990)Co., 109, (Souter, J.,& 133 122-23Imperial Cas. Indemn. N.H.

He also that our test for intermediate-leveldissenting). althoughobserved
intended to deferential to than our test forscrutiny legislationwas be less

basis, the Seesignificant overlaprational there was between two tests.
(Broderick, C.J., concurring specially).at ForGonya, 153 N.H. 538

instance, Boulders,in ouruntil we clarified our rational basis test both
tests the termsscrutiny “employ[ed]rational basis and intermediate

Boulders,‘reasonable,’ restrictive.’” 153 N.H. at‘arbitrary,’ ‘undulyand
future to ask the court toencouraged litigants640. Chief Justice Broderick

address:
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(1) “arbitrary”and shouldthe terms “reasonable”whether
(2)test; theand whetherbe of our intermediatepartcontinue to

merelythe test should bebygovernmental objective required
review, we shouldin rational basis or whetheras“legitimate”

due to the “fair and substantial”objectiveanrequire “important”
scrutinyof the intermediate test.prong

(citations(Broderick, C.J., concurring specially)538153 N.H. atGonya,
omitted). He explained:

itbringto intonecessaryA of this test isnew articulation
Anreview.our other levels of constitutionalconformity with

scrutinymorerequirestandard shouldscrutinyintermediate
legislation merelythat benamely,than the rational basis test—

ainterest —butrationally legitimate governmentalrelated to a
namely,scrutinythan our strictexactingless examination test—

anecessary compellingto achievelegislationthat be
meet that end. Asnarrowlyand tailored togovernmental interest

articulated, our intermediateit is not clear whethercurrently
doesscrutiny test so.

(Broderick, C.J., concurring specially).Id. at 538-39
review, inwe heldTo eliminate confusion in our tests for constitutional

onlybelegislationrational basis test that“requiresBoulders that our
and that ita interest”rationally legitimate governmentalrelated to

restricts individualinquiry legislation unduly“contains no into whether
not of this test.”analysis partand that a least-restrictive-means isrights,

Boulders, that ourAlthough recognize[d] holding153 N.H. at 641. “[w]e
review,” did not... the other standards of constitutional weaffect[ed]

tests,”scrutinyand strict but weany changes“make to our intermediate
to issues ... to aid our“encourage[d] litigantsfuture consider these

standards of constitutional review.” Id.continued examination of these
asserts,Itscrutinyto our intermediate test.clarifyCRJ has asked us

find Ordinance unconstitutional as“Although appliedthis Court should the
scrutiny,of middle tier there to beany appearsto CRJ under articulation

of under middleparty proofsome confusion as to which bears the burden
thatunder the New Constitution.” CRJ observesHampshiretier review

bears the burden ofpreviously challenging partywe have held that the
(1990),Hanover, 318, 322 theBuskeysee v. Town 133 N.H. whileproof, of

the has thegovernmentUnited States Court has ruled thatSupreme
Constitution,for middle tier review under the Federal seeproofburden of

(1996).515, Thus, “To518 U.S. 533 CRJ states:Virginia,United States v.
articulation of middle standard is[the tier]the extent this Court’s
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unclear,inconsistent or it be inmay prudent clarifyto these proceedings
that the burden falls the underupon [City] scrutiny.”middle tier

lightIn of this we take therequest, opportunity clarifynow to our
scrutinymiddle tier test. While we that therecognize doctrine of stare

inrespect society governed law,”decisis “demands a the rule ofby
(1991)Usitalo, 50,Brannigan omitted),v. 134 N.H. 53 (quotation “given

review,the ofstatus our standards of constitutional in our itjudgment is
better to undergo hardships maythe that result from correcting these
tests and them into eachbringing conformity with other than to suffer the

Boulders,persist,”errors to 153 N.H. at 641.
Several judgmentfactors inform our whetherregarding departto from

(1)precedent, including whether: the rule has proven to be intolerable
(2)simply by defying practical workability; the rule is subject to a kind of

reliance that lend specialwould a to thehardship consequence of
(3)overruling; related principles of law have so far as to havedeveloped

(4)left the doctrine;old rule no more than a remnant of abandoned and
facts have so changed, or come to be seen so differently, as to have robbed
the rule of significant application Director,old or justification. Jacobs v.

Vehicles, 502, (2003);N.H. Div. Motor 149 N.H. 505 Plannedof
(1992).833,Parenthood Southeastern PA. v. 505 U.S.Casey, 854-55 Asof

demonstrates,the discussion below we believe that we must abandon the
intermediate scrutiny test we indeveloped Carson because related

of farprinciples developedlaw have so as to have left this “notest more
Jacobs,than a remnant of abandoned doctrine.” 149 N.H. at 505 (quotation

omitted).
anAlthough apply scrutinywe intermediate level of to a broader

courts,category rightsof than do the federal we have intended our
underanalysis scrutinythis level of to be the same as applied bythat the

H.,federal courts. In re Sandra 150 N.H. at 638.While the federal test for
evolved,intermediate scrutiny has ours has remained the same. As a

result, the federal test for intermediate scrutiny and our test now differ in
a number of respects.

We derived our test for intermediate inscrutiny, part, from Reed v.
Reed, 71,76-77, (1971),404 U.S. in which the United SupremeStates Court

it toapplied Carson,invalidate classifications based upon gender. See 120
N.H. Theat 932. test itself was first articulated in F.S. Royster Guano Co.

412, (1920). test,v. 253 U.S. 415Virginia, Under this classification“[a]
reasonable,‘must be not and must restarbitrary, upon groundsome of

havingdifference a fair and substantial relation objectto the of the
legislation, so that all persons similarly circumstanced shall be treated

Reed, 76; Carson, Reed,alike.’” 404 U.S. at 120 at InN.H. 932. the Court
Reed,referred to this test as of rational basis review. 404 atpart U.S. 76.



761

it, however, gender-basedtogive heightened scrutinytoThe Court used
al.,et UNDERSTANDINGthe N. Redlichfor first time.classifications

2005).(3d10.01,§Law at 404 ed.Constitutional
to serveReed, preferreda that malesIn the Court “struck down statute

thanfemales.” Id. Ratherequally qualifiedoveras estate administrators
justifiedthat thisassumptionsgeneralizedthe state’smerely accept

tohearingsto conduct ascertainthe Court the state“requiredpreference,
In thisbasis.” Id.of men women on an individualizedthe andqualifications

a test that wasscrutinized the classifications underthe Courtway,
scrutiny.asexactingrational not as strictdifferent from basis but

Reed, heightenedadeciding explicitlythe Court has devisedSince
405.gender-based Id. atscrutiny by which to review classifications.test

190, (1976),Boren,test, Craigin 429 U.S. 197This first articulated v.
governmental objectivesserve importantthat such classificationsrequires

newachieving objectives.to those Thissubstantiallyand be related
asreview the standard the Court now identifiesstandard of is

(1988).Jeter, 456, this486 U.S. 461 Underscrutiny.intermediate Clark v.
review, the ofthe of the has burdenstandard of defender classification

“exceedingly persuasive.”its isdemonstrating proffered justificationthat
burden,“demanding”at To this the518 U.S. 533. meetVirginia,

“genuine,is notjustificationmust demonstrate that itsgovernment
Further,in toresponse litigation.”or invented hoc Id.hypothesized post

on Federalgovernment rely generalizations.”the “must not overbroad Id.
“discriminatorycourts this test for intermediate toapply scrutiny

Clark,classifications based on sex or 486 U.S. at 461.illegitimacy.”
theFollowing Craig,its decision in United States Court hasSupreme

thequestioned goodwhether standard of remains law. SeeRoyster review
Castle, Inc., 283,294 (1982).City v.Aladdin’s 455 U.S.Mesquiteof

Court,currently byAs articulated the United theSupremeStates
federal tests for intermediate rational in ascrutiny and basis review differ

instance, scrutiny,number of For underrespects. intermediate the burden
government,of the classification rests with the see 518justifying Virginia,

533, review,at whileU.S. under rational basis the defender of the
classification “has no to to the ...obligation produce evidence sustain

rather,classification”; attacking“the burden is on the one the [legislation]
it,negative every mightto conceivable basis which whether or notsupport

Doe, 312,the basis has a foundation in the record.” Heller v. 509 320-­U.S.
(1993) omitted).21 (quotation and brackets underAdditionally,

scrutiny, governmentalintermediate the interest must be “important,”
while rational basis that the interest berequires “legitimate.” Compare

533, Heller, Moreover,atVirginia, 518 U.S. with 509 U.S. at 320. the fit
different;the means andbetween the ends served is underemployed
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thescrutiny,intermediate means must be related” to“substantially the
governmental interest, basis,underwhile rational needthey only be

533,related.”“rationally Compare Virginia, 518 U.S. at with Cleburne v.
Center, Inc., 432, (1985).Living Further,473Cleburne U.S. 440 under

...scrutiny, availabilityintermediate “the of alternatives to a
is often highly probative validity classification,”classification of the of the

review,while under rational basis that other“[t]he fact means are better
governmentalsuited to the achievement of ends therefore is of no
INS, 53, (2001) (O’Connor,moment.” Tuan Anh v.Nguyen 533 U.S. 77-78

J., dissenting).
contrast,By our tests for intermediate level rationalscrutiny and basis

review ourunder State Constitution have remained similarsubstantially to
one another. For both scrutiny,rational basis and intermediate we have
required the government’s objective merelythat be “legitimate.” Compare

(rational basis), Carson,Verizon atEngland,New 151 N.H. 270 with 120
(intermediateN.H. at scrutiny).933 For both rational basis and

scrutiny, presumedintermediate we have that the challenged legislation
was placedvalid the of provingand burden otherwise theupon challenger.

(rationalatCompare basis),Verizon New 151 N.H. 270England, with
Quirk Boston, 124, (1995) (burdenv. Town New 140 N.H. 132 proofofof
on Jensen’s, Inc.,underchallenger scrutiny),intermediate and 130 N.H. at

legislation768 under(presume valid intermediate Under bothscrutiny).
tests, “we will not examine the factual relied upon by legislaturebasis the

statute____justificationas for the Our inquirysole is whether the
legislature could conceive to true the onreasonably be facts which the

legislativechallenged classifications are based.” Winnisquam Reg. Sch.
Levine, omitted).Disk v. 152N.H. at 539-40(quotation

inTo eliminate the confusion our intermediate reviewlevel of and to
test,make our moretest consistent with the federal we now hold that

thescrutinyintermediate under State Constitution that therequires
legislationchallenged be related to ansubstantially important

governmental atobjective. Virginia, 518 U.S. 533. The burden to
challengeddemonstrate that the legislation meets this test rests with the

(ingovernment case, burden,this the ToCity). Id. meet this the
government may upon justificationsnot thatrely hypothesizedare or
“invented hoc in to norpost response litigation,” upon “overbroad

Maurer,generalizations.” Accordingly,Id. we Carson 120overrule v. N.H.
(1980),925 the it employto extent that did not this standard. Having
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standard, proceedingsfurtherwe remand forthis newarticulated
opinion.thisconsistent with

and remanded.Reversed

Galway JJ.,Hicks, concurred.Duggan, and
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