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hand,the at the defendant’s includes claims thatTurning appealto case
him in the trial courtpublic represented providedthe defender who

Therefore, stayed,isappeal herebyineffective assistance. the defendant’s
counsel of in thisappellate appeal.but the defender shall remain record

remanded to theThe defendant’s claims of ineffective assistance are
court,court for resolution in thesuperior Following superiorresolution.

resume the of his counsel.may litigation appeal properthe defendant with
that one of conflict of interest.typeWe also note this case involves but

discussed,The standards for other than the andevaluating typeconflicts
the remedies for such whenconflicts will be considered such conflicts arise

McCall,and todesigned particularshould be meet the circumstances. 783
1.7(b)1229. finally althoughP.2d at We note that Rule that aprovides

circumstances,mayconflict be waived in certain we need not address
whether the appellate defender could obtain a waiver in this case because
there is no indication the appellate soughtthat defender has such a waiver
or believes that such aseeking Accordingly,waiver would be appropriate.

stated,for the reasons we deny appellatethe defender’s motion to
withdraw without prejudice, and remand the defendant’s claims of

assistance toineffective the court for resolution.superior

Motion denied prejudice; appealwithout
remanded in part.

DugganBroderick, C.J., Balianis, Hicks,and JJ.,and concurred.
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(PamelaReno, P.A.,Orr and of Concord E. Phelan and Phillip
brief, orally),on the and Ms. Phelan for the petitioner.Ralchunov

(Susan McGinnis,Kelly Ayotte, generalA. P.attorney assistant
onattorney general, orally),the brief and for the State.

se,Randy brief.Duquette, pro by

(RichardP.C.,Douglas, Garvey,Leonard & of Concord J. Lehmann on
brief), Violette,the for Kenneth as amicus cwriae.

a., se, brief,Steven Pelletier & pro by as amici curiae.

Dalianis, J. The petitioner, Randy fromDuquette, appeals an order of
J.)(Brennan,the Superior Court his fordismissing petition writ of habeas

We affirm.corpus.
petitionerThe asked the court to correct “illegal”the consecutive

sentences himimposed upon following his 1997convictions on six counts of
(1996) (amendedassault,aggravated felonious sexual see RSA 632-A:2

1997, 1998,1999, 2003), and one count of felonious sexual againstassault a
thirteen, (1996) (amended632-A:3,victim under the ofage see RSA III

2003). The imposedcourt three consecutive of tenprison twentyterms to
committed,years, stand as well as three terms of ten to andtwenty years

one term of yearsthree-and-one-half to seven to run with theconcurrently
last of the three 315,consecutive terms. State v. 153 N.H. 315-16Duquette,
(2006).

appeal,On the thatpetitioner argues superiorthe court has no statutory
authority to consecutiveimpose sentences. He further thatargues
imposing consecutive sentences violates state and federal due process
guarantees, the state of inguarantee proportionality and thesentencing
constitutional doctrine of ofseparation powers.

While the State contends that the didpetitioner preservenot his
appellate arguments theybecause differ from those he raised in the trial
court, it urges amici,us to address them “because the of theappeals which

stayedhave been pending resolution of this raise the same ofappeal, types
issues, and because these issues are likely properlyto be raised in the

In lightfuture.” of these pending importancecases and the of the issue
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address, turn,raised, statutoryin the and constitutionalpetitioner’swe
arguments.

Statutory ArgumentsI.

superior statutoryfirst that the court lackspetitioner arguesThe
the plainto consecutive sentences. He observes thatimposeauthorization

(1996) (amended 2006),1996, 1998, 1999, is651:2 whichlanguage of RSA
dismissing corpusthe trial court relied when his habeasuponthe statute

(1996) (amended 1998,2006),which is the statuteRSA 632-A:10-apetition,
sentenced, (1996), pertainswas and RSA 651:3 which tounder which he

sentences, the court tosuperiorthe of not authorizecalculation does
that “there is noconsecutive sentences. The State concedesimpose

sentences,authority” for consecutive butgeneral explicit statutory
authority imposetrial court has inherent common law tocounters that the

such sentences.
are the final arbiter of thestatutory interpretation,In matters of we

in the of a statute consideredexpressedintent the as wordslegislatureof
Warden, Prison, 603,N.H. State 153 N.H. 605as a whole. Debonis v.

(2006). fairaccordingconstrue of the Criminal Code to theprovisionsWe
(1996);justice.and to See RSA 625:3promoteof their termsimport

(2005).185, so,N.H., 187 In we mustdoingPetition State 152 N.H.ofof
the statute to determineplain language legislativefirst look to the of

N.H., 152 at Where more than oneintent. Petition State N.H. 187.of of
exists, we reviewinterpretation statutory languagereasonable of the

analysis.to aid Id.legislative history our
651:2,RSA whichby examining language providesthe ofbegin plainWe

in pertinent part:

mayof a or a Class A misdemeanorperson felonyI. A convicted
conditional orimprisonment, probation,be sentenced to

discharge, or a fine.unconditional

the court shall fiximprisonment imposed,II. If a sentence of is
to exceed:the maximum thereof which is not

(a) a Ayears felony,Fifteen for class

(b) felony,for a ByearsSeven class

(c) misdemeanor,One for a class Ayear

(d) and,murder in the second inimprisonment degree,Life for
a minimum which is not to exceed offelony only,the case of a 1/2

maximum, suchimprisonment,the or if the maximum is life
mayterm as the court order.minimum
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651:2,1,RSA II.
While this is silent withlanguage respect mayto whether a trial court

one, 651:2,consecutive sentences in suchimpose cases as this RSA Il-b
for forprovides consecutive sentences those convicted of felonious use of a

firearm. It requires the court to a minimum inimpose mandatory sentence
addition anyto for thepunishment provided underlying felony. “Neither
the whole nor any part of the additional sentence of imprisonment hereby
provided shall be served withconcurrently any other term nor shall the
whole or any part 651:2,of such additional term suspended.”be RSA Il-b.

The plain language of RSA 632-A:10-a is also silent as to whether
consecutive sentences bemay imposed. That statute inprovides, pertinent
part:

RSA 651:2:Notwithstanding

I. A person aggravatedconvicted of felonious sexual assault
under the provisions 632-A:2,of RSA 1 shall be sentenced to a
maximum sentence which is not to exceed 20 years and a
minimum which is not to exceed of the maximum.1/2

632-A:10-a,RSA I.
RSASimilarly, 651:3 does not address whether the maytrial court

impose consecutive sentences. That providesstatute that a sentence of
imprisonment “commences when it is imposed if the defendant inis
custody or surrenders into custody 651:3,at that time.” RSA I.
“Otherwise, it commences when he becomes inactually custody.” Id.

Thus, agreewe the partieswith that there is no explicit statutory
authority sentences,for 651:2, Il-b,consecutive except under RSA which
pertains toonly those convicted of firearm,felonious use of a and various
penalties narrowly toapplicable prisoners and parolees. See RSA 597:14-b
(2001); (1996);RSA 2006).642:8 RSA 642:9 (Supp. The State argues,
however, (1974)that the ofrepeal 651:3, 1975)former RSA III (repealed
revived the court’s common law authority to impose consecutive sentences.

651:3,Former RSA III provided for all sentences to run concurrently
except those of persons convicted of a felony either during imprisonment
or an escape from imprisonment. The Rau,State relies upon State v. 129

(1987),N.H. 126 to support argument:its

651:3, III,RSA 1975,inrepealed inprovided pertinent part
that “any multiple of imprisonmentsentences imposed on any
person shall bo served concurrently.” Since repeal,its New
Hampshire no longerlaw specifies whether multiple sentences
imposed run concurrently or consecutively. The legislature
repealed 651:3,RSA III to afford judge, discretion,a with the
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to in order to with thatoption consecutive sentences dealimpose
of who need the deterrent of consecutivegroup criminals

indicated that in thelegislature additionallysentences. The
“[judges] imposeremainder cases should almost alwaysof

(1975).concurrently.”sentences N.H.S. JOUR. 306

(citation omitted).Ran, thatpetitioner129 N.H. 129-30 The contendsat
the RSArepealHe further asserts that of formerlanguagethis is dicta.

651:3, authority imposeIII did not revive the court’s tosuperior
thesolely purpose appealWe assume for of thisconsecutive sentences.

State dicta. Weuponthat the from Rau which the relies islanguage
toauthorityfirst the hadjudiciarytherefore address whether common law

consecutive sentences.impose
law of“Firmly principlerooted in common is the that the selection

the discretion ofeither concurrent or consecutive sentences rests within
(2d ed.CAMPBELL, LAW 278sentencing judges.” A. W. OF SENTENCING

1991). tracedThe for can beprecedent sentencingcommon law consecutive
lawbeingsuch law therefore the commonpre-Revolutionary England,to

at thefor New and her twelve “sisters” the ofHampshire beginningmodel
(N.J. 1905)265, (collectingSee 62 A. 265-66Republic. Mahaney,State v.

cases). imposetraces a court’s discretion tojurisprudenceAmerican
Wilkes,Englishto the case of Rex v.pre-Revolutionconsecutive sentences

(K.B. 1770). Wilkes, of errorId. at 265. In Rex v. a writEng. Rep.98 327
of ofbrought protesting impositionto the House Lords thewas

were affirmedconsecutive sentences for libel. The consecutive sentences
Wilkes, 98lords,law and the common law wasby principleall the born.

atEng. Rep. 355.
the the toauthority imposeThe that source ofpetitioner argues

law,the but rather 607chapterconsecutive sentences is not common RSA
(1955) 1973). chapter misplaced,His RSA 607 is(repealed uponreliance
however, it a on thespecific provisionas he that did not “includeconcedes

of consecutive sentences.”imposition

that, contrary,statutoryabsent dictates to theHaving concluded
sentences, weimposethe law to consecutiveauthoritycourts have common

III,whether, 651:3, thewhen former RSArepealingnext examine
law “It is aauthority.did intend to restore this commonlegislature not

of the commonrepeal abrogatesthat the a statute whichgeneral principle
rule, theunless it thatappearsto reinstate the common-lawoperateslaw

73 2d Statutesdid intend such reinstatement.” Am. JUR.legislature not
(2d 2001).ed.§ 271

issue, historyis examine legislativeBecause the of a statute at werepeal
lawto reinstate the commonlegislaturewhether the intendedanalyzeto
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authority of to imposecourts consecutive Opinionsentences See theof
Justices, 429, (1981).121 addition,N.H. 432 In statutorythe scheme

after theremaining repeal 651:3,of former RSA III is subject to more
than one reasonable interpretation, further necessitating review of
legislative Yates, (2005).history. 245,See State v. 152 N.H. 255 The

scheme,remaining statutory sentencing read one way, recognized the
general authority of courts to impose either orconsecutive concurrent
sentences except in certain situations where consecutive sentences were
required. Read another theway, scheme judicialrestricted authority to
impose consecutive sentences toonly those situations where such
sentences were statutorily mandated.

651:3,RSA III (SB)was repealed pursuant to Senate Bill 144. SB 144
was byintroduced Senator David H. Bradley at the of therequest superior
court, which unanimously (1975).recommended repeal. N.H.S. Jour. 306
One superiorof the court judges drafted the language of the bill. Id. At a
hearing Committee,before the Senate Judiciary Judge Martin Loughlin
aired the frustration of the trial judges who believed that the concurrent
system was not ineffective the case of that,habitual offenders. He testified
“[c]oncurrent sentences are becoming a farce.” Senate COMM. ON

HearingJudiciary, 23,1975).on SB 144 (April

floor,On the Senate Senator Bradley spoke about the purpose of
the repeal:

President,Mr. billthis was requested by the Superior Court.
All of the metjudges on this and unanimously voted to favor this
legislation and the bill was drafted oneby of the judges.... One
of the tochanges is arepeal section the[of Criminal withCode]
respect as to whether sentences forimposed offensesmultiple
would be concurrent or consecutive. Historically, it was within
the discretion of the judge. Usually, they were imposed

Theconcurrently. thinking behind the new criminal code is that
you should almost always impose sentences concurrently.
However, the judges have found a number of incases which they
felt that it was inappropriate where the defendant should have
the sentences imposed consecutively. The judges feel that they
should have the discretion to impose the sentences consecutively.

(1975).N.H.S. JOUR. 306 On 7,1975,May the House Judiciary Committee
took up the bill againand once Judge Loughlin spoke on behalf of the trial

Hearingjudges. House Judiciary,Comm. on 7,1975).on SB 144 (May
According to the minutes of the committee meeting, Loughlin noted that
“a deterrent for the habitual offender” was needed. Id. That deterrent was
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tojudges imposeofauthoritythe common lawthe restoration of
thathistory demonstrateslegislativeSee id. Thisconsecutive sentences.

repeal.law thisthroughthe commonintended to revivethe legislature
statutoryexceed itscourt did notthat the trialwe concludeAccordingly,

case.sentences in thisconsecutiveauthority by imposing

ArgumentsII. Constitutional

A Due Process

nor RSAneither RSA 651:2that becauseThe next assertspetitioner
circumstancesunder whatwhether or“clearly delineate632-A:10-a

sentencesthe of suchimposed,” impositionbemayconsecutive sentences
See U.S. CONST.Due Process Clauses.Federal and Stateviolates the

althoughthatI, He further assertsXIV; art. 15.pt.amend. N.H. CONST.
sentences, “clearlynotit doesthe calculation ofRSA 651:3 addresses

Thus, the petitionersentences.”of consecutivepossibilitydelineate the
for vagueness.”that the statutes are “voidargues

processduearbiter of the State Constitution’sare the finalWe
(1998).201, firstK, 204 Were 143 N.H.BabySee Inrequirements.

Ball,Constitution, State v.claim under the Statethe petitioner’saddress
atonly,for id.(1983), guidancecite federal226, opinions124 231 andN.H.

232-33.

maythat no one beof due process“It a fundamental tenetis
life, meaningto as to thespeculateorliberty propertyat ofrequired peril

(1979)Batchelder, 114,442 U.S. 123v.statutes.” United Statespenalof
omitted). Thus, statute is impermissiblya criminaland brackets(quotation

a reasonableordinary intelligenceofprovide peopleif it “fails tovague
if it “authorizes orit orprohibits”to understand what conductopportunity

State v.discriminatory enforcement.”arbitrary andencourageseven
omitted).(2003) too, vague“SoPorelle, 420, (quotations149 N.H. 423

if do nottheyquestionsconstitutionalmay posesentencing provisions
criminalviolating givenof aconsequencestheclaritystate with sufficient

however,Batchelder, necessary specificity,“The442 U.S. at 123.statute.”
itself, rather, inbut the statutein the statuteneed not be contained

decisions,statutes, orpriorin the context of relatedbe readquestion may
omitted).Porelle, (quotationat 423149 N.H.usage.”generally accepted

statute, nor is a lawin arequired penalis not“Mathematical exactness
greater precision.”drafted withit could have beenmerelyinvalid because

omitted). as void forthe statuteparty challenging“TheId. (quotation
strongthein view ofproofofheavybears a burdenvagueness

omitted).(quotationId.constitutionality.”of a statute’spresumption
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We that a ofperson ordinaryconclude wouldintelligence understand
a personthat of ofguilty multiple aggravatedcounts sexualfelonious

subject separateassault could be to sentences for each count. RSA 632-­
givesA:10-a notice to a ofperson ordinary intelligence personthat “[a]

convicted of aggravated felonious sexual assault under the ofprovisions
RSA 632-A:2 shall be sentenced to a notmaximum sentence which is to
exceed 20 ayears and minimum which is not to exceed Yzof the maximum.”
Further, 306, (2006),in Horner,State v. 153 N.H. 310 we observed that

whole,when RSA 651reviewing chapter as a “we are confident that the
word ‘sentence’ plainly and denotes theunambiguously punishment

inprescribed by singlea court relation to a conviction on a offense.”

632-A:10-a,The oflanguage RSA RSA 651chapter judicialand our
construction of putsthat a of onlanguage person ordinary intelligence

that ofpersonnotice a sexualguilty aggravated mayfelonious assault
the statutoryreceive maximum for aggravatedsentence each felonious

(1983).Perrin, 33,sexual assault conviction. See LaVallee v. 124 N.H. 40
We therefore hold that the notice Duerequirements of the ClauseProcess
of Statethe Constitution are satisfied.

reachWe the same result under the Federal Constitution because the
Federal Constitution no greater protectionaffords than does the State

regardConstitution with to a vague.whether statute is unconstitutionally
Porelle, 423; Colorado, (2000).149 at 703,N.H. see Hill v. 530 U.S. 732-33

B. inProportionality Sentencing

petitionerThe next contends that there no objectivebecause are criteria
pursuant to which a court may impose sentence,a “thereconsecutive is
nothing in the statutory framework to ensure that aresuch sentences not
arbitrarily or disproportionately I,inimposed” violation of Part Article 18
of the State Constitution. He does arguenot that ownhis sentence was

rather, asserts,disproportionate; he vaguely support,without the lackthat
of objective criteria a system of arbitrary“foster[s] and disproportionate
sentencing decisions that essentially runend the ofrequirements existing
sentencing statutes.”

We must presume that the sentencing scheme is constitutional and
we cannot itdeclare unconstitutional upon inescapableexcept grounds. See

v. President, 124, (2005).Baines N.H. Senate 152 N.H. 133 For a sentence
I,to Part Constitution,violate Article 18 of the State it must “grosslybe

disproportionate Enderson, (2002)to the 252,crime.” State v. 148N.H. 259
omitted). Here,(quotation petitionerthe has failed persuadeto us that the

sentencing isscheme unconstitutional because it innecessarily results
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(quotationto crime.” Id.thedisproportionatethat are “grosslysentences
omitted).

no criteriaobjectivethat there arereject the assertionpetitioner’sWe
therequiresThe State Constitutionsentencinga decision.guide judge’sto
anybeforeobjective imposingnumerous factorstrial court to consider

I, thesentence, not. Part Article 18 of Stateconsecutive orwhether
theto “consider all relevant factorsthe trial courtrequiresConstitution

omitted). TheseId. (quotationthe exercise of its discretion.”necessary to
meet the traditionalimposedwhether the sentence willfactors include

and rehabilitation. See Stateof deterrencesentencing punishment,goals —
401, 408(1999).Hammond, 144 N.H.v.

I, 18, and the petitionerIn of Part Article asof the commandslight
assertion that for aauthorityfailed relevant for hisanyhas to cite

constitutional, be set forthobjective factors mustsentencing scheme to be
we conclude that thesentencing,discretion inguide judicialstatute toby

the for the reasonssentencing does not violate State Constitutionscheme
he posits.

SeparationC. Powersof

the of consecutive sentencespetitioner argues impositionThe next that
it is legislatureof because theseparation powersthe doctrine ofviolates

theof punishment, includingfixes the extent and methoddegree,that
might imposingresult fromimprisonment”of that“extraordinary terms

I, byHe thatpt.See N.H. CONST. art. 37. assertsconsecutive sentences.
sentences, on“impermissibly ]trial courtsimposing encroach[consecutive

legislature’sthe role.”

the executive andpowers among legislative,The ofseparation
itspartis an ofjudicial government importantbranches of the

(1959).Justices, 195,102 N.H. 196fabric. theOpinionconstitutional of
I, provides:Part Article 37 of the State Constitution

state, powersIn of this the three essentialgovernmentthe
executive,wit, and to bethereof, legislative, judicial, oughtto the

of, other,from, each as theindependentandkept separateas
admit, or is consistent witha will asgovernmentnature of free

ofthe whole fabric thethat of connection that bindschain
amity.union andconstitution in one indissoluble bond of

togovernmentof is essentialthe three branchesco-equalofSeparation
thethat would threatenbya of control one branchagainst seizureprotect

free Petitionsovereign people.of to remain a andability our citizens of
(2004).Thus,Council, 1, each branch is151 N.H. 9Governor & Executive
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prohibited by the Separation uponof Powers Clause from theencroaching
I,and ofpowers functions another branch. Id. The drafters of Part Article

however,recognized,37 a separationthat of wouldcomplete powers
the ofdisrupt operation government,efficient see Cloutier v. MilkState
Board, and,199, (1942), thus,Control 92 N.H. 203 they did not forprovide

branches,impenetrable Justices,barriers between the Opinion the 113of
(1973).287,N.H. 290 To contrary,the the three move inbranches should

concert, onlyand the doctrine usurpsis violated when one branch an
Governor,ofpoweressential another. Petition 151 N.H. at 9.of

Accordingly, we must judiciary, byconsider whether the imposing
sentences,consecutive is an ofusurping poweressential the legislature.

See id.
is an“[Sentencing exclusively judicial function.” Bussiere v.

(1990).Warden, 747,Cunningham, however,132 legislature,N.H. 755 The
choose to constrictmay independentthe exercise inof discretionjudicial

520, (1975).sentencing. Dean, instance,See v. 115State N.H. 523 For “the
exercise of the judicial privilege suspensionof be bycan withdrawn
statutory language a clearexpressing legislative intent that a sentence is
to be mandatorily imposed.” Id. Similarly, legislature“the may
circumscribe the powercourt’s to suspend greater[a sentence] to a or

degree,lesser provided sentencing processthat the a compliesas whole
with the requirements of processdue and with other constitutional

(State Fischer),constraints.” 205,211Petition State N.H. v. 152N.H.of of
(2005).

case,In this the legislature has not acted to circumscribe the trial
powercourts’ to impose sentences; indeed,consecutive it had earlier done

so, repealedbut Therefore,that statute. the trial courts retain the common
authority imposelaw to such sentences. Because no usurpation of essential

legislative effectuated,functions has been the powersofseparation
doctrine has not been violated.

Affirmed.
GalwayBroderick, C.J., and Hicks, JJ.,and concurred.


