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contained in videotapesthe asproduced part of the DCYF investigation.
Moreover, because the DCYF ininvestigation aresulted determination
that the charges against the andmother her wereboyfriend unfounded
and the matter,GAL independently investigated the it is difficult to see
what additional information favorable to the couldfather have resulted
from the GAL’s examination of the DCYF fatherfile. The offers theonly
suggestion that the DCYF “file contains and othervideotapes information
that would reflect the and, therefore,other side of the story give tobalance
the Guardian Litem report.”ad As with argumentthe father’s concerning
the GAL’s not to references,decision contact his the record anestablishes
objective basis for the trial court’s reliance theupon GAL’s report,

her decisionnotwithstanding not to examine the DCYFactual case file.
Because the trial court committed no of lawerrors and did not

discretion,exerciseunsustainably its we affirm its decision to themodify
custody order in this case.

Affirmed.
GalwayDalianis, Dtjggan, Hicks, JJ.,and concurred.
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(MatthewLLP, F.Sergeof R. and JamesHatfield,& ConcordUpton
brief, orally), petitioners.for theSergeon the and Mr.Raymond

(MarkP.A., H. on brief andof thePuffer,Barto and Concord Puffer
respondents.for theorally),

Feins,HICKS, Amy appealand an order ofpetitioners,The JonathanJ.
J.)(McGuire, Zoningdecisions of the WilmotSuperior affirmingCourtthe

(board)(ZBA) Planningand the Wilmot BoardAdjustmentBoard of
to divide four lots forand subdivisiondenying plan applicationstheir site

and remand.of We reversethe construction condominiums.
petitionersThe ownfollowingThe recites the facts:trial court’s order

(town). 1997,In receivedtheyzoned in Wilmotcommercially property
into lots for usepropertyto divide the twelveapprovalcluster subdivision

2004, commerciallyhad not beenpropertyan As of thepark.as office
time, approval eight-unitto buildpetitioners soughtAt that thedeveloped.

They alsopreviouslyon four of the lots subdivided.multi-family dwellings
for condominium conveyance.to those lotssought further subdivide

2004,13, denied theSeptember petitioners’ applicationsOn the board
stating followingand theapproval,for site review subdivisionplan

reasons:

density requirementsadhere to the1. The does notapplication
ZoningXI XIIIII Sections and of the Wilmotto Articlepursuant

Ordinance.
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2. The application is not consistent with the intent of theoriginal
cluster approvals original approvalssubdivision as the were
based on the applicant’s representation that the sites within this

use,subdivision to forwere be commercial and the original
approvals requiredsubdivision the establishment of buffers

activitybetween commercial and activity.residential

petitioners appealedThe to the ZBA and superiorboth to the court. The
ZBA affirmed regard densitythe board’s decision with to and declined to
rule theon second reason for denial. That decision alsowas to theappealed
superior court consolidated with appeal.and the direct

affirmed,The trial rulingcourt that the board’s ofdenial the petitioners’
on the theapplications ground that “proposed developmentcondominium

... tocontrary originalthe intent of the approval[was] was neither
unlawful nor unreasonable.” Given this theruling, court found it

addition,unnecessary densityto reach the In havingissue. found the
unreasonable,board’s decision neither unlawful nor the court affirmed the

ofZBA’s affirmance the board’s decision.
appeal,On the petitioners contend that the trial affirming:court erred in

(1) the board’s of applicationsdenial their on the ground that the proposed
(2)use was original approval;inconsistent with the and the ZBA’s

determination the petitioners’that isproject prohibited by the town’s
density regulations.

We appliedhave the sameconsistently standard of review in
appeals boards,from (1996decisions of planning see RSA &677:15 Supp.
2006) (amended 2005), and ofzoning boards adjustment, see RSA 677:6
(1996). Lebanon,Bay­ Properties 167,169 (2003).son v. City 150 N.H.of

of proof[T]he burden is on the party setseeking to aside the
decision of the zoning board or planning board to show that the
decision is unlawful or statute,unreasonable. Under either the
appealing party must demonstrate that an error of law was
committed or must persuade the trial court by the ofbalance
probabilities that the board’s decision was unreasonable.

(citations omitted).Id. We, turn,in upholdwill the trial court’s decision
itunless is unsupported by the evidence or legally erroneous. See Fox v.

Greenland, 600, 603(2004)Town 151 N.H. board of(zoning adjustment);of
Summa Tilton, (2004)Humma Enters. v. Town 75,151 N.H. 79of

board).(planning
The petitioners first contend that inthe board erred denying their

applications groundon the that their proposed project was inconsistent
with the previously-approved subdivision. They argue:
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it wasintent the subdivision whenoriginalon the ofFocusing
reviewing currentfor thewrongin is the standardapproved 1997

subdivision,test, of or anyan aWere that the ownerapplications.
wasapproval previouslylandfor which a useprojectother

Rather, thethe of thereceived, property.not usechangecould
Board is whether the newPlanningfor theconsiderationproper

of and meets thezoningtheproposal requirementsmeets
plan regulations.and siteof the subdivisionrequirements

purported densityfrom thearguefurther that asidepetitionersThe
for theground denying applications,in firstcited the board’slimitations

complyfailed to withprojectthat Petitioners’board “did not find thethe
planning regulations.”ordinance orzoningother of theany provisions

aas “claim that onceargumentThe the petitioners’town characterizes
anyusedsubdivided, the lots can be for lawfulsubdividedisproperty

characterization,however, thisdenypetitioners,Thepurpose.”
to and forrecognized apply, apply,the need didtheythatemphasizing

that claim is thatTheynew contend theirproject.of theirapprovalboard
on currentapplicationsto review those basedrequiredthe board “is

considerations, denynot to the newsimplyandzoning and planning
thewith usesthis was inconsistentapplicationbecauseapplication

Thus, petitioners’we read thethe 1997by applicants.”envisioned
their new applicationsentitled to havetheyto be that wereargument

regulations,the applicabletheir own merits underreviewed on
theBased recordapproval. uponthe subdivisionby priorunconstrained

us, agree.before we

thatregulationto law or wouldapplicablebeen cited noWe have
any requirementto ora of meet standardpropertyresubdivisionrequire

Rather, ofstatutorythe definitionan initial subdivision.different from
thus,“resubdivision,” any applicableand absentsubsumes“subdivision”

subject to identical standards.to the two should becontrary,law the
(1996)672:14,1 provides:RSASpecifically,

tract,lot,the or ofparcelmeans the division of“Subdivision”
lots, sites, of land for2 or other divisionsplats,land into or more

sale,future, rent, lease,immediate or ofthe whetherpurpose,
It includesconveyance building development.orcondominium

context, to theand, to the relateswhen appropriateresubdivision
territoryor the land or subdivided.subdividing toprocess of

us, reasoningthe of thewe concur withOn the of the record beforebasis
Glastonbury,Zoningand Commissioncourt in v. Town PlanPurtill of

(Conn. 1959):441, 443153A.2d
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adopted regulations governingThe defendant has not
Indistinguishedresubdivisions as from subdivisions. the absence

statutoryof and in view of of aregulations,such the inclusion
in a and the theresubdivision subdivision of additional fact that

compliedthe theplan by plaintiffsubmitted with subdivision
the toregulations, [planning] authoritythe commission lacked

disapprove the plan.

purported inconsistencyWe conclude that a a priorwith the intent of
a groundsubdivision was not for theproper denying petitioners’ new

andsubdivision site trial erredplan applications. Accordingly, the court in
thatupholding decision.

second,gaveBecause the board independent denyinga basis for the
applications, of appeal requiresresolution this that we address the

error;petitioners’ second ofclaim that the trial court erred innamely,
determinationthe theaffirming regulationsZBA’s that town’s density

thepreclude petitioners’ Theproject. town contends that we notshould
issue,reach this theas trial court did not it on the merits.address The
onpetitioners, hand,the theargue us,other that issue is properly before

as the trial court affirmed the ZBA’s decision and the density question was
the only issue thebefore ZBA.

ofResolution the issuedensity requires ofinterpretation the town’s
zoning ordinance. Because “[interpretation of a zoning ordinance is a
question court,”of law for Hollis,this Hurley 567,v. Town 143N.H. 569of
(1999), maywe ruleproperly upon it without benefit of an initial
determination by the trial court.

“Interpretation of zoninga ordinance ... requires us to determine
the (citationintent of the enacting Id.body.” at 569-70 and quotations
omitted). We use the traditional rules of statutory construction when
interpreting zoning Dover,Duffy City 178,ordinances. v. 149 N.H. 181of
(2003). Thus, the in“words used a zoning willordinance be theirgiven
ordinary itmeaning unless from theirappears context that a different
meaning was intended.” Meadowbrook Sheridan,Inn v. 120Corp. N.H.
613, (1980).615 We determine the of ameaning “fromzoning ordinance its

whole,construction as a not by construing isolated or phrases.”words KSC
Realty Freedom, (2001).Trust v. 271,Town 146N.H. 273of

The record suggests that the board believed that densitya restriction of
two peracres dwelling precludedunit the petitioners’ proposed
condominium project. Just toprior the board’s thevote on theapplication,
chairman stated that his “opinion that the specific[wa]s ordinance is quite
that 2 peracres dwelling [was the in thelimit] commercial zone.” The vice
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density-thestrongto onurged the board “[s]tandchairman then
densitydoes meet thedwelling2 unit. This notperof acresrequirement

of the ordinance.”requirements
is erroneousdensitythe board’s onpositionThe contend thatpetitioners
toordinance in 2004 eliminatezoningamended itsbecause Town“[t]he

is nomulti-family therehousing. Consequently,ondensity requirements
multi-familyofdensitythezoning regulatingin the ordinanceprovision

to thethey pointIn particular,in cluster subdivisions.”housing
2004,which, asIV-3, prior to readVII,Article Sectionamendment of

aand inexceptionsPermitted uses specialfollows: “ALLOWED USES:
district,underlying zoningshall the same as in theCluster Subdivision be

(4)have not more that fourmulti-family dwellingsthat shallexcept
thethe last ofportionThe 2004 amendment deleteddwelling units.”

“(4) units.” rationale for thedwellingto The“except that”sentence—from
zoningfor proposedin the notice thehearingaschange, publicstated

amendments, limitingfordelete the restriction“[t]oordinance was
ishousingclusterin the wheredwelling developmentsunits cluster

encouraged.”
VII,of Article Section IV-that the amendmentThe town contends while

in multi-familyunits3, dwellinglimitation on the number ofeliminated the
density acreage—required requiredit not thedwellings, “changedid —the

an toas of intentfollowing provisionsIt cites the evidencefor the units.”
VII,First, Articlefor cluster subdivisions.density requirementsmaintain

II provides:Section

encourageis toThe of Cluster SubdivisionPurpose. purpose
land,of itspromotethe anddesign developmentinflexibility

in with itsspace harmonyuse preserve openmost efficient and
lot sizes andpurpose,with thisnatural features. Consistent

so lots bemay maybe reduced thatfrontage requirements
Planningtoparcel, subjecta of an entireportionclustered on

(1) in theremainingand that the landBoard approval provided
orspace, developmentthe futureopenis reserved forparcel

(2) the number ofandprohibited,subdivision of which is
not exceed thein the shallbuilding lots subdivisionpermitted

district.underlying zoningin thedensity allowed

IV(4) in Theaddition, VII, “DENSITY:part:Section provides,In Article
within a Cluster Subdivisionpermittedof lotsbuildingmaximum number

for anumber lots that would be allowednot the maximum ofshall exceed
district, anyzoning excludingunderlyingin theconventional subdivision

land.”unbuildable
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The arguestown that the intent of these is “to allow lots to beprovisions
maintaining density‘clustered’ ... while the same uses and the same as
in ‘underlying zoning densitywould be allowed the district.’” The

are, turn,for the inrequirements underlying zoning districts found in
III, XI,Article Section which that inprovides “[b]uilding Villagelots the

Districts shall contain a minimum of one acre [specified frontage]”with
and that lots in all other contain“[b]uilding districts shall a minimum of
two acres with [specified frontage].”

Presumably because the ofexpress language provisionsthese inspeaks
lots, units, III,terms of not the nexttown looks to Article Section XII to

infer a density limitation on the number of units inpermissible a cluster
subdivision. That section oneprovides: “Only single family dwelling or two

home,family dwelling manufacturedincluding and the usual accessory
buildings shall be built on one lot.”

The town contends that this provision cannot be read literally as a
restriction on use because multi-family dwellings and nonresidential uses
are in thepermitted is,commercial district. It thatargues the provision
“rather, a density provision. When read in connection with Section XI
which immediately Ordinance,it inprecedes Zoningthe Section XII limits
the density of in thedwelling units to one unit per[town] either one or two
acres, depending theupon district.”

The petitioners thatagree “Section XII cannot be read as aliterally
restriction on the Thus,allowable use of property.” we find the ordinance
ambiguous. “Doubt about the of anmeaning ordinance is determined in
accordance with the intent of the municipal body it,that enacted and any
ambiguity is to be resolved by reference to the apparent object of the
provision.” Eaton, (1988) (citationStorms v. 50,Town 131 N.H. 52-53of
omitted).

When plain... and unambiguous language is not available to
intent,discern we look thebeyond language of the ordinance

itself for further so,indications of legislative intent. When we do
the entire record underlying the ballot question presented to the
voters must be in ascertainingconsidered voter intent at the time
the ordinance was adopted.

Hurley, 143 N.H. omitted).at 570 citation(quotations, and brackets
Nevertheless, “we will not guess [at] what the drafters of the ordinance
might intended,have or add that theywords did not see fit to include.”

149Duffy, N.H. at 181.
We agree VII,with the town that it is the intent of Article Section II and

VII, IV(4)Article Section to impose densitya onrequirement cluster
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that the board didsupport findingwould also asubdivisions. The record
the 2004 amendments.withdensity requirementsnot intend to eliminate

III, XIINevertheless, bridgesnot that Article Sectionpersuadedwe are
limitation.densityunits to aimpose per-unitthe between lots andgap

III, XII was also amended inthat is now Article SectionprovisionThe
time,Prior to that it read:2004.

shall beaccessory buildings,and the usualOnly dwelling,one
and theexisting dwellingIncluded with eachbuilt on one lot.
of landspecified parcelshall be aaccessory buildingsusual

existing regulations,in to conform withshapesuitable size and
However, A Bin Districts and [thewherever possible.

Districts, with theVillage respectively] approvalandResidential
Board, clustered in multi-unitmaythe units bePlanningof

Sufficientsingle-family dwellings.clusters ofdwellings or
ornot be for residential businessadjoining developedland shall

unit indwellingat least two acres Districtequal pertopurposes
B.unit in Districtper dwellingA and one acre

III, densityThus, 2004, per-unitArticle Section XII contained atoprior
in Bothbyto be enforced the town this case.soughtlimitation like that

however, limitation not havethat this wouldagree,toparties appear
event,in as the isany propertyto the subdivisionapplied petitioners’

Moreover, tothe 2004 amendmentlocated in the commercial district.
restriction, the entirereplacedandexplicit densitySection XII deleted the

family dwelling familyone or twofollowing: “Only singlesection with the
home, accessory buildingsand the usualdwelling including manufactured

the in thegiven change publiclot.” The rationale forshall be built on one
be built on one lot ofclarify what is allowed tohearing notice was “[t]o

therecord in town.”

explicitwould have deleted ancannot conclude that the votersWe
inferred one. Wethe intent of animposingrestriction withper-unit density

impose densitythat the “knew how to ...with the townagree petitioners
densityper-unitof To read aas number units.”expressed [a]limits

III, XII “add wordsArticle Section wouldpost-2004restriction into the
149 N.H. at 181.Duffy,not see fit to include.”that did[the drafters]

Reversed and remanded.

Duggan Galway, JJ.,Dalianis, concurred.Broderick, C.J., andand


