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Furthermore, the trial court’supheldwe havecompany.contract with that
andorganizationsbetween the threeconcerning relationshipthefindings

circumstances,under these weAccordingly,thereof.the formation
rulingsandfindingsthat the record the trial court’ssupportsconclude

orprovide pecuniary profitwhether ElderTrust toconcerning operated
or members.benefit to its officers

IV. Conclusion

metsum, the trial court’s determination that ElderTrustupholdIn we
72:23~m.to each of the four factors. See RSArespectits burden with

case, withHowever, especiallythis as a closeregard particularlywe
are to theapplythe and fourth factors. While we boundrespect to second

Carroll, 402, (1996),written, 141 412as Whitcomb v. Town N.H.statute of
scheme, should itstatutoryis of course free to amend thelegislaturethe

Fulton &today.with the result we reach See In the Matterdisagree of
Adams, 473,Fulton, 264, (2006); 121 N.H.Derry154 N.H. 268 Town v.of

(1981).480

Affirmed.
GalwayBroderick, C.J., Dalianis, Hicks, JJ.,andand concurred.
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(BrianGermaine, P.A., DerryBrian G. of G. on theGermaine brief and
orally), petitioner.for the

(BarbaraLaw J. of ManchesterGriffin,Barbara J. onOffice of Griffin
the and theorally), respondent.brief for

BRODERICK, (father),C.J. The petitioner, Choy appealsMoisés an order
M.)(Cross,a Masterby approved by Derryrecommended Marital and the

J.)(Sadler, aFamily granting by respondent,Division motion the Elsa
(mother),Choy modify custody support.to and child We affirm.

The record the The insupports following. Choys Augustwere divorced
2003, child, son,nearly years marriage. Theyafter nine of had one a age

decree,According Choysseven. the divorce the were awarded jointto
legal physical custodyand of their son. The father was awarded custody
“[ejvery week Thursday p.m.from at 5:00 until the following Sunday

“[ujnderevening at 6:00 The divorce decree further thatp.m.” provided
this agreementshared custodial shall attend school in Derry,[the child]

Hampshire.” Derry,New The father resides in and the mother inlives
Manchester.

2004,In the father aFebruary partefiled verified ex motion aseeking
inchange custody, alleging, part,of that the mother’s boyfriend frequently

struck the that her boyfriendchild and the mother and in sexualengaged
in front him. Theactivity requested grantedof father that he be sole

(GAL)that litemphysical custody guardianand a ad be for theappointed
this, ordered,In response among things,child. to the trial court other that

provisions implemented“[t]he custodial of the Divorce Decree ... be
forthwith.”
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custody,In addition to for sole the father also contacted the Newmoving
(DCYF)Children,Division for Youth and Families toHampshire report

alleged physicalthe abuse of his son and sexual the motherimpropriety by
boyfriend. investigatedand her DCYF and determined that the allegations

were unfounded.
after the trial court issued order immediateShortly requiringits the

decree,of the custodial inimplementation provisions the divorce which
included a requirement that the child be enrolled in school in theDerry,

relief,mother filed a motion for ex that toparte asking she be allowed
enroll her son in the systemManchester school because she lived in
Manchester and attendingher son had been school there since the start of

that,the academic year. The trial court ruled “[p]ending further court
order, the child shall be allowed to tocontinue attend the Manchester
school system.”

July,In the trial assignedcourt a GAL for the child and directed her to
(1)investigate and on fourreport issues: modification of physical custody;

(2) (3)visitation; (4)the parenting skills of both and theparents; suitability
of the home environment provided by both At the timeparents. of the

appointment,GAL’s the only pending motion to modify custody was the
October,one filed theby father. In after the GAL was appointed but

before she preparedhad her thereport, mother also afiled motion to
inmodify custody which she sought sole ofphysical custody her son.

The GAL’s investigation child,involved four meetings with the four
meetings mother,with the three meetings father,with the two meetings
with the mother’s boyfriend, and one meeting with the child’s teacher.
Among other the GALthings, noted in her April 2005 thatreport the

(1)father: talked inopenly front of his son in a derogatory way about the
(2)mother; coached his son to provide false and negative information about

his mother and threatened him with corporal punishment if he refused to
(3)so;do and took his son to Florida without his mother’s knowledge and

directed him keepto the atrip mother,secret from his which distressed
the where,child to pointthe according teacher,to his he asked her “what
to do when you are asked to keep a secret from your Theparent.” GAL
also reported that the father “loves his son more than inanything the
world ... is fiercely protective,”[and] and that the child “loves his father
and ... wants to spend time with he[him] but does not want to have to
hear, say or report bad aboutthings his mother as I believe he is currently
being told to do.” uponBased her thefindings, GAL concluded:

I also believe that if the situation leftwere as it is that over a
period of time [the father] would influence [his so greatlyson]
and with such dominance that withrelationship[his] his mother
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mother,If lives with his I believe that hedamaged.will be [he]
inrelationshipwill be able to maintain his with his father a

significant way.

conclusion,that the GAL recommended “that beupon [the mother]Based
boy] providingof while stillprimary physical [custody] [theawarded

time [the father].”substantial with
ontwo-day hearing parties’The master held a bothsubsequently
the thecustody. Shortly day hearing,motions to before two ofmodify

thealleging physicallyfather contacted the GAL that mother had abused
him. datedverbally Bytheir son and that her had abused orderboyfriend

21, 2005, the recommendation andJuly acceptedthe trial court master’s
order,In its the trial courtmodify custody.the mother’s motion togranted

in of theextraordinary hostility,noted that the child “lives an environment
father], and is far too muchmajority by givenof which is caused [his

parents,his mother” and that of the two thenegative information about
a good relationshipmother to be the one more able to fosterappeared

those and otherparent. uponbetween the child and the other Based
recommendations concerningthe trial court the GAL’sfindings, adopted

(1)schedule, granting primarythe custodial which included: the mother
(2) weeks, fromcustodythe father on alternatephysical custody; granting

(3) theMonday morning; grantingafter school until fatherThursday
Friday morningfrom after school until on those weekscustody Thursday

(4)weekend; allowinghe have for the entire and thecustodywhen notdoes
mother resides. The trialchild to attend school in the district where his

458:17,the met the standard in RSAcourt determined that evidence
V(a)(3) 1(c)(2004) 461-A:11, (Supp.2005 and recodified at RSA(repealed
2006)), custody upon proofallows modification of a orderpermanentwhich

the environment ispresentclear and evidence that child’sby convincing
of the modificationadvantages proposeddetrimental and that the

in Inby changeto be caused the environment.outweigh any likelyharms
addition, the standard in RSAthe court found that the evidence satisfied

V(a)(5) (2004) 2005),458:17, which allows modification of a(repealed
the originalorder each asserts thatpermanent custody partywhen

is found to beis not and the modificationarrangement working proposed
V(a)(3), therespect paragraphin the interests of the child. With tobest

detrimental to thetrial found “that the environment ispresentcourt
modifyingthat the ofadvantagechild’s mental and emotional health and

inby changeharm to be caused thethe likelihoodcustody outweighs of
that the child wouldexplainedenvironment.” The trial court further

mother,time with his who is far more“benefit from more of hisspending
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father and their and willsupportive relationship, consequentlyof his not be
often to his father’s alienation.” Thissubjected appealas followed.

father,to the the erredAccording by misapplyingtrial court RSA 458:17
unsustainably by placingand exercised its discretion too reliancemuch
the GAL’s and the evidence that heupon report disregarding presented.

not overturn a trial custodyWe will court’s modification of a child order
clearly appears unsustainablyunless it that the court exercised its

(2006).Fulton, 264,discretion. In the Matter Fulton & 154 N.H. 270of
However, statutorywe review a trial court’s interpretation de novo. In the

(2005).Giacomini, 775,Matter & 151N.H. 776of Giacomini
(1)The presents legal arguments:father two that the trial court erred

458:17,V(a)(5) because,RSAby applying contrary to the plain language of
statute,the partiesboth were not that theasserting original joint custody

notairangement workingwas at the time of the onhearing the mother’s
(2)motion to modify; and that absent a offinding a inchange

circumstances, V(a)(3).the 458:17,court was not entitled to rely upon RSA
V(a)(3)Because the trial court correctly applied paragraph to the facts in

case,this we need not address the father’s argument concerning
V(a)(5).paragraph

V(a)(3)458:17,RSA provides that a trial court may modify a permanent
custody order if it by“finds clear and convincing evidence that the child’s
present environment mental,is detrimental to physical,the child’s or
emotional health and that the advantage to the child of modifying a
permanent custody order outweighs likelythe harm to be bycaused the
change in In (1)environment.” ofsupport ruling,its the trial court noted:
the father’s anger hostility mother,and toward the expressed in the

child; (2)presence of the the inwaysvarious which the father involved the
child in his withdispute the mother and attempted to turn the child

mother; (3)against his and the demonstrable negative effects of the
son,father’s uponbehavior his by teacher,as observed the child’s his

counselor and however,the GAL. The father argues, that the trial court
V(a)(3)458:17,misapplied RSA because the “pattern of mutual

recrimination him and[between the hasmother] been consistent since
their divorce does not present[and] a inchange the child’s living
environment.”

Cook,In (1974),Perreault v. 114 N.H. 440 we articulated the standard
for trial courts to use in determining whether to modify a child custody
arrangement: “The relationship byestablished the custody award should
not be disturbed unless the moving party demonstrates that the
circumstances affecting the welfare of the child have been so greatly
altered that there is a strong possibility the child will be if heharmed
continues to live under the present arrangement.” Id. at 443.
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458:17, V,2000, a new version of RSA seeIn the General Court enacted
2000, 145, version that had inrepealing previous provided,Laws ch. the

in in this sectionprovided paragraph, nothingthat as thispart, “[e]xcept
a custodyshall be construed to alter the standard for modification of
458:17,the or children.” RSA Vaffecting custodydecree of childphysical

2000) 2000). At the time the new version of Vparagraph(Supp. (repealed
enacted, a decree the onecustodythe standard for modification of waswas

Pasqualein Perreault. See In the Matter andwe had established of
(2001).Paulson, 652,146 N.H. 654

view, of a inrequirement changeIn father’s Perreault’sthe
458:17, V, andsurvived the 2000 revision of RSA becausecircumstances

matter,find, anya factual inchangethe trial court did not as
circumstances, error that the mother had metlegal by rulingit committed

V(a)(3).458:17, If the intent of the was tolegislaturethe standard in RSA
standard,statute, argumentthe then the father’scodify, by Perreault

Hunt, 65,merit. In the Matter Hunt and 146 N.H. 66-67might have See of
(2001). Perreault; thecodify replaceddid not itlegislatureBut the
Perreault standard with a new one.

458:17, in 2000 was characterized in theThe version of RSA V enacted
the “circumstances under which aas a codification oflegislative history

childchange permanent custody,”can ask the court to N.H.H.R.parent
(2000), to find“help filing pro [the322 and as an effort to those seJOUR.

rather than tocustody] havingfor in statutelegal modifyingstandard
well,” words, the 2000 enactmentresearch case laws as id. In other both

andmodifying custody replacedthe standard for childlegalcodified
Perreault, ratherreplaceThe indicated its intent tolegislaturePerreault.

(1)case, eliminatingrule of that the caveat inby:than restate thesimply
not toof V that the statute was beparagraph providingthe former version

(2)standard; a standardestablishingconstrued to alter the Perreault
(3)Perreault; instating,in and thedifferent from the standard stated

litigantsthat the statute was intended to allow to learnlegislative history,
without to research case laws.”legal “havingthe correct standard

V, Perreault, nothingunlike saidparagraphThe 2000 version of
circumstances, legislatureand thus we conclude that theabout a inchange

provethe to and aintentionally require moving party pleadchose not to
458:17,to relief under RSAprerequisitein circumstances as achange

V(a)(3). a as the commonabrogatingwe will not construe statuteAlthough
intention, v.such an Hillclearly expresseslaw unless the statute

(1984), here,Dobrowolski, 572, 575 the statute at issue reinforced125N.H.
tolegislature’sthe intenthistory, clearly expressestheby legislative

thatin Perreault. We now holdthe standard we establishedreplace legal
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458:17,superseded bythe Perreault standard was the enactment of RSA
V(a)(3).

458:17, V(a)(3)RSA thereplacedBecause standard enunciated in
Perreault, did include inchange requirement,and not a circumstances it is
of no mother did not or inconsequence that the a herplead prove change
son’s circumstances. trialAccordingly, the court did not commit an error of

aby orderinglaw modification of incustody changewithout evidence of a
circumstances.

The father next argues that the trial unsustainablycourt exercised its
(1)discretion to takeby: failing anyinto account hissupportingevidence

assertions; (2) ignoring castingevidence ofupon credibilitydoubt the the
mother; (3)and almostrelying entirely theupon report,GAL’s which he

as incompletecharacterizes and biased.

The trial hascourt wide discretion in involving custodymatters
Kosek, 722, (2005).and visitation. In the Matter Kosek & 151 N.H. 724of

That necessarilydiscretion to weightextends matters such as assigning to
evidence theassessingand credibility and demeanor of witnesses.
Conflicts in the testimony, questions about ofthe witnesses andcredibility

weightthe to be given are for thetestimony trial court to resolve.
Richelson, 137, (1987).Richelson v. 130 N.H. 143 Our review is limited to

determining clearlywhether it appears that the trial court in anengaged
unsustainable Fulton,exercise of discretion. 154 N.H. at 270. “This means
that we review only “whether the record establishes an objective basis
sufficient discretionaryto sustain the judgment made,”’ In the Matter of

Smith, (2002)Lockaby 462,& Lambert,148 N.H. 465 State v.(quoting 147
295, (2001)),N.H. 296 and we will not disturb the trial court’s

if made,determination it could bereasonably Matthews,v.Matthews 142
733, (1998).N.H. 735

Although the father contends that the trial inengagedcourt an
unsustainable of did,exercise discretion by ruling as it a closer
examination reveals that his real iscontention that the trial court was
erroneously persuaded by evidence tounfavorable his that itposition and

unpersuadedwas by other evidence tofavorable his position. Choosing
between contradictory testimony and isevidence the essence of judicial
discretion, and there is nothing in this record anconstituting unsustainable
exercise of that Accordingly,discretion. we find no merit in the father’s
arguments that the trial court failed to take into account evidence
supporting his and ignoredassertions evidence doubt thecasting upon
credibility of the mother.
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inthat the trial court erredto the father’s contentionWe now turn
asserts, faultywhich, uponhe was based atherelying upon reportGAL’s

out, that thewe have heldcorrectly pointsAs the fatherinvestigation.
not,not, carry any greatera do and shouldof GALrecommendations

Richelson, 130 N.H.in a case.than the other evidencepresumptive weight
the its alsorely rulingGAL’supon report,at 143. the trial court didWhile

(2)(1) theincluding: parties’ testimony;the owndiscussed evidenceother
Choysthe and theirinvolvinga to incidenttestimony specificof witness a

son; (3) self-contradictory nature of the father’s variousseeminglyand the
daysmadeharming justthe child—onethat the mother wasallegations

master —and hishearingthe before thebefore the ofcontinuation
well. Given thecustody arrangement workingthat wasjointstatement the

court’s, evidence, sayrange of we cannotanalysis of atrial discussion and
to the GAL’s recommendations.weightthat it unreasonablegave

a courtMoreover, weightto how much trialit is not our role calculate
trial to make thatIt is for the courtshould accord evidence.specific

(2006).292, 296Guardianship 154 N.H.of E.L.,determination. In re
court committed an unsustainableNor we conclude that the trialdo

view,that, in the father’s wasby crediting reportaexercise of discretion
anynot to contacthim due to the GAL’s decisionsunfairly againstbiased

videotapesnot to view and otherthe he submitted to her andof references
theAt time of theinvestigation.that from the DCYFmaterials resulted

waschange custodyfor a ofpending requesttheappointment, onlyGAL’s
father, allegations againsthe made seriousbythe filed the in whichone

hearing,Thus, explainedas the GAL at theboyfriend.the and hermother
Whileboyfriend.the mother and herinvestigation uponshe herfocused

against himreportthe GAL’s was biasedthe father thatcomplains
references but none ofof the mother’sbecause the GAL contacted some

fromhave availablehis, mayhe not information beendoes indicate what
have thethat information would alteredsuggestthose contacts or how

Moreover, nothingwas thatif it collected. thereGAL’s it had beenreport
at thecalling his references as witnessesthe father fromprevented

in the GAL’scounterbalancing any biasway perceivedand in thathearing
forevent, gave explanationthe a reasonableanyIn because GALreport.
fordid, objectivethe establishes an basisas she recordwhy proceededshe

testimony report.her anduponthe court’s reliancetrial
for the trial court’sobjectivean basisThe record also establishes

she not examine thetestimony thougheven didreliance the GAL’supon
thatinvestigation. The GAL testifiedDCYFduringcollected thematerials

DCYF; (2)(1) with someone frominvestigationshe: discussed the DCYF
the conclusion asand reached sameinvestigationherconducted own

sources,DCYF; (3) of the informationaware, through multipleand was
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contained in videotapesthe asproduced part of the DCYF investigation.
Moreover, because the DCYF ininvestigation aresulted determination
that the charges against the andmother her wereboyfriend unfounded
and the matter,GAL independently investigated the it is difficult to see
what additional information favorable to the couldfather have resulted
from the GAL’s examination of the DCYF fatherfile. The offers theonly
suggestion that the DCYF “file contains and othervideotapes information
that would reflect the and, therefore,other side of the story give tobalance
the Guardian Litem report.”ad As with argumentthe father’s concerning
the GAL’s not to references,decision contact his the record anestablishes
objective basis for the trial court’s reliance theupon GAL’s report,

her decisionnotwithstanding not to examine the DCYFactual case file.
Because the trial court committed no of lawerrors and did not

discretion,exerciseunsustainably its we affirm its decision to themodify
custody order in this case.

Affirmed.
GalwayDalianis, Dtjggan, Hicks, JJ.,and concurred.
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