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and(Edward on the briefSoltani/Mosca, PLLC, C. MoscaEpsomof
for the defendant.orally),

(Town), adefendant, appealsofDuggan, EpsomThe TownJ.
the(Manias, J.), byapprovedthe MasterSpecialofrecommendation
onexemptiontaxJ.), a charitablegranting(Fitzgerald,CourtSuperior

Florida, Inc.ofElderTrustplaintiff,thebyownedproperties
(ElderTrust). We affirm.

Background,I.

Health Investorsfacts. Nationalfollowingfound theThe trial court
on(NHI) mortgages Epsomheldinvestment trust thatis a real estate

facilities), areboth of which(collectively,Place theManor and Heartland
Heartlandfacility andnursingManor is a skilledEpsomlocated in Epsom.

1999, on theIn NHI foreclosedliving facility.an assistedPlace is
facilities, and lateroperation,took theirfor both overmortgages

(NHC) them.managetoCorporationNational Healthcarecontracted with
toPursuant itsnon-profit corporation.ElderTrust is a Tennessee

alland at times“organized,ElderTrust wasincorporation,articles of
purposescharitable uses andexclusively foroperated, publicthereafter

501(c)(3) Code,of Revenue toof Section the Internalmeaningwithin the
maintain, homesestablish, own, hospitals, nursingandacquire, operate

forfacilities, housing elderlyretirementincludingand related health care
persons.”

(CFN),2001, Manchester/North, subsidiaryLLC a ofIn CFN
ElderTrust, actedinitiated efforts to the facilities. ElderTrustacquire

arrangementan operationalCFN because it believed that suchthrough
from the United Statesfundingfacilitate its efforts to obtainwould

(HUD) to finance theHousing Developmentof and UrbanDepartment
inHowever, financingforapplicationHUD denied CFN’sacquisition.

financed2001, through mortgagethe facilities apurchasedso ElderTrust
for a fixed fee.NHI, NHC to the facilitiesby manageand contracted with

theThereafter, exemptiona tax on facilities undersoughtElderTrust
72:23, denied ElderTrust’syear.V for the 2002 tax The TownRSA

facilities,$104,774.90on whichtotalingand a tax bothapplication assessed
court,the which ruledsuperiorElderTrust ElderTrust topaid. appealed

The Town thengranted. appealedthe tax should have beenexemptionthat
to this court.

taxHere, erred in thegrantingthe Town the trial courtargues
(1) andin that ElderTrust: was establishedexemption concludingand

of orpublic goodof some servicepurpose performingadministered for the
(2) officers orwelfare; or benefit to itspecuniary profitnoprovided
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members; (3) owned,and used or itsoccupied property for charitable
purposes.

II. Standard Reviewof

Resolution of this appeal requires us to consider the interpretation and
72:23, (2003)ofapplication (2003).RSA V and RSA 72:23-l E.See Coast

Evangelicalthe Covenant Church America v. TownConf. of of of
(2001).658,146Swanzey, N.H. 661 The interpretation and ofapplication

present law,statutes questions of which See,we review de novo. Towne.g.,
Hinsdale v. Town Chesterfield, 70,153 (2005);N.H. 72 see alsoof of

Servs.,Hattiesburg Area Senior Inc. v. 440,Lamar 633 So.County, 2d 444
(de(Miss. 1994) novo review of cases);charitable tax exemption Iowa

Review, (IowaMethodist Hosp. 390, 1977) (dev. Bd. 252 N.W.2d 391of
cases).novo review of charitable tax exemption review,In conducting our

we accord deference to the trial court’s findings fact,of historical where
those findings are supported by evidence in the Bolte,record. Elwood v.

508, (1979).119N.H. 510

III. Discussion

contends, essence,The Town in that the trial court misinterpreted and
72:23,RSAmisapplied V and RSA 72:23-l. statutes,We first theinterpret

and then consider their application.
72:23,RSA V anprovides exemption from taxation for:

buildings, personal[t]he lands and property of charitable
organizations and societies organized, incorporated, or legally

state,indoing owned,business this used and occupied by them
for thedirectly established,for whichpurposes they are provided

that none of the income or profits thereof is used for any other
purpose than the purpose for which arethey established.

72:23-l,Pursuant to RSA

term[t]he “charitable” as used to adescribe corporation, society
or other organization within the ofscope this chapter, including

72:23-k,RSA 72:23 and shall mean a corporation, society or
organization established and administered for the ofpurpose
performing, and obligated, by otherwise,its charter or to
perform some publicservice of orgood welfare theadvancing
spiritual, intellectual,physical, social or economic ofwell-being
the general or apublic substantial and indefinite segment of the
general public that includes residents of the state of New
Hampshire, with no pecuniary profit or benefit to its officers or
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ormembers, confine its benefitsor restrictions whichany
relatedmembers, anyor those ofto orservices such officers

notarethat an activitiesorganization’sThe factorganization.
therendernot in be sufficient toprofitfor shallconducted itself

nor shallfor of thispurposes chapter,“charitable”organization
InternalUnited Statestreatment under theorganization’sthe

1986, section not intendedCode as amended. This isRevenue of
ofunder the common lawmeaningthe of “charitable”abrogateto

Hampshire.New

added); v. TownHousingsee also The(emphasis PartnershipRSA 72:23-1
(1996) (RSA239,141 241 72:23-l consistent with“isRollinsford, N.H.of

organization.”).common law definition of charitablethe
ofare the final arbiters thestatutory interpretation,In matters of we

in of the considered as aintent the words statutelegislature’s expressedas
Hinsdale, languagethe ofexaminingwhole. Town 153 N.H. at 72. Whenof

statute, ordinary meaningthe we the and to the words used.plainascribe
(2006).Bethlehem, 314, interpret154 319 WeTown N.H.Appeal of of

intent as will whatfrom the statute written and not consider thelegislative
the did notmight legislaturehave said or add that seelegislature language

fit include. Id.to
72:23,V RSA 72:23-linterpreted appliedWe have and both RSA and on

See,a of previous e.g.,Appeal of Wolfeboro,number occasions. Town 152of
Franklin, 622,455, (2005);AppealN.H. 458-59 137 N.H. 624-25Cityof of

(1993); 240-41; Swanzey,Town 141 146Rollinsford, N.H. at Townof of
cases,In pastN.H. at 661-62. most of our we have conducted a narrow

particular portionto ascertain whether a of the charitable taxanalysis
notstatutory presentedscheme was satisfied. We have beenexemption yet

holdingsour and to delineate aopportunity synthesizewith an to previous
clear, as tomultipartite grounded statutory language,in the wheninquiry,

72:23,a tax under Vgrantedcharitable should be RSA andexemption
joinWe the to of otheropportunityRSA 72:234. now take a number

courts, see, Korzen, 537,e.g., PeoplesOld Home v. 233 N.E.2dMethodist
(Ill.(Ill. 1968); 661,Park, Inc., 400 664541-42 Clark v. Marian N.E.2d

1980); Commonwealth, 487ProjectCt. Utilization v. A.2dApp. Hospital
(Pa.1306, 1317 1985),in set ofarticulating againsta discrete factors which

a tax exemption applicationcharitable must be evaluated.

72:23,hold that RSA RSA 72:234plain languageWe the of V and
factors;satisfythe to of the fourrequires followinginstitution each

(1)whether: the or andnamely, organizationinstitution was established is
(2) obligation performadministered for a an exists topurpose;charitable

simplyrather than toorganization’s purpose publicthe stated to the
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(3) land,members of the the inorganization; beingaddition to owned by
the is itorganization, occupied by and used for thedirectly stated

(4) anycharitable and of thepurposes; organization’s income or profits are
used for than theany purpose other for which thepurpose organization
was fourth factor,established. Under the the organization’s officers or

notmay any 72:23,members derive or Seepecuniary profit benefit. RSA
V; AlthoughRSA 72:23-l. these four factors are inanchored the plain

statutes,thelanguage they See,of also have firm in casemoorings our law.
e.g., 241-42;Town N.H.Rollinsford, 141 at Society Cincinnati v.of of

(1943).Exeter, 348, 352Town 92 N.H.of
above,While in the formprecisenot we articulated the record

that court gavedemonstrates the trial to ofconsideration each these four
factors. Accordingly, argumentwe turn to the theTown’s that trial court

scheme,misapplied statutorythe charitable tax exemption keeping in
mind that of demonstrating“[t]he burden the applicability of any

(2003).exemption upon the claimant.” RSA 72:23-m[is]
factor,As to the first the Town advances twoessentially contentions.

First, it contends that the ofwording ElderTrust’s articles of
incorporation sufficientlyis not aindicative of charitable Thepurpose. trial
court ruled that “articles incorporationElderTrust’s of demonstrate that it
was established ... to a serviceperform public good, namelyof providing
skilled andnursing livingassisted facilities for the Weelderly.” agree with
the trial court. The oflanguage ElderTrust’s incorporationarticles of
required it to be “operated, exclusively publicfor charitable uses and

501(c)(3)purposes within the of Sectionmeaning of the Internal Revenue
Code, establish, own, maintain,to andacquire, operate hospitals, nursing
homes, facilities,and related health includingcare retirement forhousing
elderly persons.”

Second, the Town that typescontends the of referenced inhousing
of incorporation agedElderTrust’s articles do not assist “worthy people”

and therefore not forElderTrust was established a purpose.charitable On
at occasions,least three havewe discussed whether particular housing
arrangements for the fulfill theelderly purpose requirementcharitable of
the Wolfeboro,statute. See Town N.H.152 at 459-62 (discussingof

housing).charitable tax for withexemptions elderly Consistent other
jurisdictions, scheme,we have held that under State’s statutoryour a
provider elderlyof must do more than rentalhousing simply offer units in
order eligible exemptionto be for a charitable tax on a ofgiven parcel

id.; (homesFranklin,property. CitySee see also 137 N.H. at 626 for theof
Place,aged per exempt organizations);are not se tax Riverview Inc. v.

(N.D. 1989) (charitable635,Cass 448 N.W.2d 642 taxCounty, exemption
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an aggregate-livingthan merely providingmoresomething“requires
of property”);as a charitable usequalifyin order toelderlyfor thefacility

(2001).328,327, at§§ 623-262d Local Taxation71 Am.JUR. State and

seehousing,retirementHere, of basicexceptionwith possiblethe
of459-62, articlesat ElderTrust’sWolfeboro, 152 N.H.Town of

of care or servicesthat a levelprovidefacilitiesincorporation describe
TownTo the theor rental units. extentthat of mere apartmentabove

directly for a charitablefacility is not usedparticularthat aargues
factor.analysis of the thirdargument under ourwe address thatpurpose,

scheme, trial court’sThus, statutory upholdwe theunder the current
a charitablewas for statedconclusion that ElderTrust established

purpose.

factor,of we held thatIn terms the second have

is to render must bepublic applicant]the service which [the
orso the General otherobligatory Attorney publicas to enable

notto this it if the service isright againstofficer enforce
thatIt that if the benefit is limited toperformed. publicfollows

optionfit to at its or in itsplaintiff providewhich the sees
RSA are notrequirementsuncontrolled the of 72:23Vdiscretion

satisfied.

omitted).Franklin, of the(quotation purposeN.H. at 625 TheCity 137of
forthey operateis to even ifobligation requirement prevent organizations,

ofobtaining exemptioncharitable from the benefits a taxpurposes,
of at 626.public good.without some service Id.providing

factor,court’s on the thechallengingIn the trial conclusions second
that court did not whatpreliminarily argues specify“[t]heTown trial

holdingof the of it had in mind” in thatportion incorporationarticles
to ofobligation performElderTrust was an enforceable a serviceunder

However, order,on of the trialpublic good pageor welfare. the first its
the of citedquoted portion incorporationcourt of ElderTrust’s articles

reachingwhich it inuponabove relied its decision.
the is thatargument regardingThe Town’s substantive second factor

fulfill aobligationElderTrust did not under an enforceable tooperate
reachingcharitable In conclusion that an enforceablepurpose. its

exist,to a did the trial courtobligation operate purposewith charitable
of amongexamined ElderTrust’s articles other documentsincorporation,

toExaminingor evidence. such documents is consistent with our approach
See,obligation previous exemption e.g.,the in charitable tax cases.inquiry

(1966).Nelson, 316,107 languageNature v. N.H. 319-20 TheConservancy
toparticular organization’s incorporation,of a articles of at least some
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extent, amay organizationalleviate concern that an providewould no more
services than it “mightwhat at its and in itsoption uncontrolled discretion

Franklin, omitted).see fit to Cityfurnish.” 137N.H. at 625 (quotationof

By the express language of its articles of incorporation, ElderTrust
was required “operated[]to exclusively publicbe for charitable uses and

added.)purposes.” context,(Emphasis In the use of wordthe “exclusively”
places a andsignificant enforceable limitation on ElderTrust’s operation.
Moreover, the Town thatalthough contends enforcement of a charitable
purpose is the fact thatcompromised by ElderTrust’s ofarticles
incorporation expresslydo not reference elderly persons with “low and

income,”moderate the Massachusetts Supreme Judicial Court has
reasoned organizationthat not“[a]n does have to serve thenecessarily
poor or inneedythe order to for thequalify charitable exemption.”

Assessors, 97, (Mass.Western Mass. v. Bd. 747 N.E.2d 104Lifecare of
2001) (holding elderly living facilitythat did not forqualify exemption
because its process dependedadmissions ofupon financial status

Center,applicants); Dep’t Revenue,accord Eden Retirement Inc. v. 821of
(Ill.240, 2004)N.E.2d (“[C]harging251 fees and dispensing benefits to

other than are povertythose who stricken does not cause an institution to
omitted)).lose its character.” (quotation reasoningcharitable We find this

persuasive rejectand thus the argumentTown’s that ElderTrust’s articles
of incorporation could not create an enforceable charitable obligation
unless athey specified particular income level residents offor or
applicants short,to the facilities. In ElderTrust’s of incorporationarticles
sufficiently circumscribe its discretion and define an enforceable charitable
obligation even without an referenceexpress to of “low andpersons

note, however,Wemoderate income.” that the actual of servicesprovision
to such persons may be an considerationimportant analyzingin how an

itsentity obligationcarries out under the third of analysis.factor our
Accordingly, we hold that ElderTrust’s ofarticles incorporation

asufficiently define suchpurpose purposecharitable that the could be
enforced. ElderTrust is not left an impermissiblewith level of discretion.

Rollinsford,See Town 141 241.N.H. atof
factor,In terms of the third held inwe have that order forqualify“[t]o

land,an association,the in toexemption, being byaddition owned the
would occupiedhave to be the associationby directly byand used the
association for charitable Id. at 242purposes.” (quotationits and brackets
omitted). An theanalysis mayof third factor that of theoverlap with first

is,because interdependentthese two factors are the third factor—that
asks theprimarily purposewhether charitable identified under the first

factor is outbeing particular parcel propertycarried on the of for which



701

who owns abeyond simplysought. By inquiringisexemption beingthe
thatfor charitable institutionsthe third factor accountsparticular parcel,

adirectlyto advanceall of theirnecessarily propertiesdo not use
(“ThePlace, 640 ofownership448 N.W.2d atcharitable mission. Riverview

not, bydoespublic charityan ofbythe in institutionproperty question
taxation.”); see alsoalone, the fromexempt propertythat fact

(1960).5,Meredith, 9-10Club v. 103N.H.MountainAppalachian

ofthird thesatisfy prong, occupancyfor a residence to theIn order
necessary organizationfor the charitablereasonablythe beproperty must

141 N.H. at 242. When theRollinsford,Towncarryto out its mission. of
ofor not in the thenegligible insignificant, performanceorslight,use is
Id. Aexemption.is not entitled to a taxapplicantthepublic purpose,

purposea charitableorganization performsof whether andetermination
323,§See 84 C.J.S. Taxationthe facts of the case.depends upon particular

(2001) (“[E]ach on its own orpeculiar,case must be decidedat 391-92
institution,circumstances, or inorganizationand anfacts orparticular,

come, theand within boundsexempt, stay,have its mustpropertyorder to
statute.”).orthe constitutionprescribed by

conclusion thatHere, Epsomthe trial court’ssupportsthe record
Place,Heartland as an assistedManor, nursing facility,a andas skilled

at a mereprovidedmore services than would beliving facility, provided
to advancedirectlyand were and usedliving facility occupiedaggregate

Manorexample, Epsom providedForpurpose.ElderTrust’s charitable
parceland of theiroccupants partother care to its asnursing and

Epsomno that ManorWe have been directed to evidenceresidency there.
in order to obtain certain ofto extra feesrequired payresidents were

Place, previouslywe haverespectWith to Heartlandthese services.
independent livingandlivingbetween assisted facilitiesdistinguished

more services to itsfacilities, generally providingwith the former
at This distinctionof Wolfeboro, appliesTown 152 N.H. 457.residents. See

were, found the trialbyof Heartland Place ashere insofar as the residents
care, and administration ofcourt, nursing housekeepingentitled to 24-hour

medicine, among other services.

forprovidedwere notarguesThe Town that since these services
used,owned, orfree, were notEpsomHeartland Place and Manor

charginghave held that feesfor a charitable Weoccupied directly purpose.
organizationanhousing precludeof does not aloneelderlyto residents

“directlyas the feeslongtax asobtaining exemption,from a charitable
necessary for thecharitable or areorganization’s purpose,fulfill the

Dev.HousingCitizensaccomplish purpose.”to its Seniororganization
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Corp. Claremont, 1104,v. City (1982);122 N.H. 1108 see also Appealof of
Laconia,City 725, (2001);146 N.H. 728-29 71 Am. Jur. 2d State andof

(2001). Here,§Local Taxation 308 the chargedfees to live in Epsom
Manor and Heartland Place are reasonably fornecessary ElderTrust to
carry out its mission of providing homes,hospitals, nursing and related
health care facilities and services for the elderly in southern New
Hampshire. (“[T]heSee Rollinsford,Town 141 N.H. at 243 speciallyof
adapted nature of elderly... housing... is often modified to accommodate
the needs of the residents and the of suchoccupancy housing is necessary
in order elderlyfor and disabled tenants to receive the special benefits this

(citations omitted)).housing provides.” thatConsidering both facilities
operated loss,at a financial it is not surprising that we have been directed
to no evidence that the charged to, exceeded,fees were equal or the value
or cost of the benefits provided.

The Town also takes issue with the facilities’ policies on the fees
collected. The Town correctly notes that a number patientsof were
“private pays” and that ElderTrust required would-be residents to ansign
admission agreement that permitted ElderTrust dischargeto a patient for
failure to pay. The Town argues that these two facts undermine the extent
to which ElderTrust theoperated facilities directly for its charitable
purpose. However, at the hearing court,the trialbefore there was

(1)testimony that: a patient’s ability to pay was not a prerequisite for
(2)admission; Epsom Manor and Heartland Place atoperated a financial

(3)loss; patients were in someaccepted cases before ElderTrust knew
(4)whether the patient Medicaid;would receive and representatives of

ElderTrust negotiated patientswith in financial indifficulty order to find a
lower rate at which the patient could Indeed,afford to make payments.
some residents facilityremained at the for ten months without paying. Cf.

Brattleboro,Brattleboro Retreat v. 209, (Vt. 1934)Town 173 A. 212-13of
(declaring facility eligible for tax exemption, despite the fact that there
was no written policy of accepting patients for incharity, part because the
facility supported a large patientsnumber of even if the patient suffered
from an inability Moreover,to aspay promised). when a patient’s
Medicare coverage or other sources out,of funds ran both facilities
permitted the resident room,to retain the same even if that room had a
market highervalue than the resident could pay.afford to 71See Am.Jur.
2d State 308, (2001) (“Where§and Local Taxation at 596 everyone must

thepay same rate regardless of one’s toability pay, that is evidence that
the organization is not operating as a charity.”). anPermitting individual

bed,to remain in particulara ifeven that individual paycannot the cost of
rendered,services makes it less likely that he or she will become a burden
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Thus, agovernmental although requireon coffers. ElderTrust does
resident to the admissions the evidence of its actualsign agreement,

shows that it to remain at the facilities anpractices people despiteallowed
to are crucial to our conclusioninability pay. practicesElderTrust’s actual

the are and for aconcerning occupied directlywhether facilities used
purpose.stated charitable

addition,In provisionother evidence tends to demonstrate that the
nature,in evidence a number ofincludingof services was charitable that

the rate for thepatients paid substantiallyor residents below advertised
and at the facilities. Forthey example,accommodations services received

Place, on at Therepaidat Heartland some residents rooms valued$25 $60.
a oftestimony patients, monthlywas also that number Medicaid whose

rate,thepayments substantially published accepted.were also below were
fact, daysIn some 70% of the billed at Manor were at MedicaidEpsom

rates, paymentsand the trial court found that Medicaid did not cover the
Accordingly,entire cost of the services it follows that theprovided.

services,facilities care and which cost more than the feesprovided
to a of the who otherwise havecharged, portion population imposedwould

a the The record that ElderTrustupon government.burden also reflects
profits generated Epsomused at other of its facilities in order to keep

Manor and Heartland Place in and to its charitableoperation advance
Thus,mission. we hold that foroperated directlyElderTrust both facilities

a ofpurpose meaningcharitable within the the statute.
factor,we turn to the UnderFinally fourth factor. this it must be

determined whether the organization’s anyincome or are used forprofits
other than the forpurpose purpose organizationwhich the was

72:23, consider,established. RSA part inquiry,V. We also as of this
whether ElderTrust offers a or to officers or“pecuniary profit benefit its
members, or any restrictions which confine its benefits or services to such

members, 72:23-Z;officers or or any organization.”those of related RSA
Exeter,see also Town 92 N.H. 352.atof

The Town thatargues payssince ElderTrust a substantial amount of its
NHI, entities,toearnings NHC and two and twofor-profit since members

NHI,of ElderTrust’s board hold stock in NHC ElderTrust is both:and/or
(1) using its income or for other than for itprofits purposes that which was

(2)established; offeringand or to some ofpecuniary profit benefit its
members and related organizations.

The trial court no suggestfound that is evidence to that“[t]here
is so intertwined with the affairs of either or NHI[ElderTrust] NHC such

that is run for the benefit of either The Townfor-profit corporation.”[it]
findingcontends that this that the trial court violated RSA 72:23-indicates
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m by the burdenimpermissibly shifting proofof from the to theapplicant
Town to offer evidence on this prong of the charitable tax exemption
inquiry. The Town the trialmisreads court’s order. this inReading finding

order,the context of the trial court’s whole we conclude that the trial court
Instead,did not shift the burden to the Town. the trial court notedsimply

that, upon manyreview of the financial and related documents in the
record, it did not find evidence of a use of income or profits that would
contravene the statute. We refuse to consider phrases from the trial
court’s order out of context.

(1)The trial court also found that: “NHC was chosen to themanage
because,facilities after duecompleting diligence, found that[ElderTrust]

NHC had substantial experience running charitable healthcare facilities
(2)and had submitted the facilities”;best bid for theoperating

ElderTrust’s “choice to contract with NHC for the management of the
property does not evidence intentany to use purely[ElderTrust] as a

(3)NHC”;means to benefit ElderTrust’s purchase of the facilities “from
NHI was not in waystructured such a as to demonstrate that [ElderTrust]
intended to benefit NHI” inespecially light of the interest rate it offered

(4)ElderTrust;to and mortgage“[t]he with NHI and the contract with
NHC are the products of arm’s length negotiations and do not establish
that exists for the benefit of NHI or[ElderTrust] NHC.” We also note

(1)that: ElderTrust’s articles of incorporation contain provisions
prohibiting distributions of net earnings officers,and other toprofits
directors, (2)citizens;or other private and one of the overlapping
shareholders left the room on at least some occasions when the NHC
contract or NHI weremortgage discussed. These thefindings support
trial court’s conclusion that usingElderTrust was not its profits for

otherpurposes than that for which it was established.
The Town argues that the evidence in the record is not sufficient to

some ofsupport findings.these On weappeal, sufficiencyreview of the
law,evidence claims as a matter of and theuphold findings and ofrulings

the trial court they lackingunless are in evidential support or tainted by
512, (2001).error of law. Pittsley,Fichtner v. 146 N.H. 515 We accord

considerable to the trialweight judgmentscourt’s on the credibility of
witnesses and the to beweight given testimony. Id.

The arguesTown first that there was no evidence that ElderTrust acted
“to solicit and,bids” for thecompetitive byservices NHCprovided
therefore, ElderTrust was improperly using its funds to make NHC more

However,profitable. the minutes from a meeting of ElderTrust’s ofboard
directors indicate that the chairman discussed with the board “his efforts
to obtain management contract and 4working capital proposals from

America,different Lifeoperators including Care Centers of Beverly
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alsoInc., spokeand The chairman[NHC].”IICR ManorCareEnterprises,
andcompanies,least two of theseofficials from atby telephone with

of a tothird, the submission bidwith a to discussspeaktoattempted
after these efforts.facilities. NHC was selectedthe ElderTrustmanage

factors,ofuponof NHC a numberboard based its selectionEldorTrust’s
(1) ElderTrust tookfacilities beforemanagedNHC had bothincluding:

wayfacilities in a that otherfamiliar with theownership,over so it was
(2)been; and NHC hadnot havearguably mightmanagement companies

containedfinancially than thoseterms which were more favorableoffered
Ultimately, NHC wasBeverly Enterprises.byin the submittedproposal

$4,000$20,000 Manor andmanage Epsomof month toperfixed feespaid
Place.to Heartlandper managemonth

NHI, the Town contendsmortgage fromrespectWith to ElderTrust’s
findingthe trial court’s that theevidentiary support“there no forthat is

market rates.’” Thewas ‘at belowElderTrust]offered tomortgage [rate
credited, that ElderTrust received atestimony, which ittrial court heard

NHI, trial,At NHI’son with reduced from 10.8%.mortgage6.9% rate its
rate as below“wayfor finance described this interestpresidentsenior vice

marketL,]” testimonycourt credited this as well.the and the

any negotiationthere is no evidence ofThe Town also contends that
However, court received testimonyElderTrust and NHI. the trialbetween

“inwhereby paymentsto a deal lieu ofnegotiatethat ElderTrust was able
[NHI],... into apay capital improvementsto monies[ElderTrust] [would]

solely company’sthat would used to advance the charitableaccount” be
Further, that the totalnegotiatedElderTrust had with NHImission.

amount of the would be the lesser of either the HUD valuationmortgage
(As above,in statedproperties.or the NHI investment thepre-existing

owner.)held the on the under the Thesemortgage property priorNHI
in any fiftyterms were more favorable than those contained of the to

grantedthat NIII had to other health care facilities.seventy mortgages
record,based our review of the we hold that the trialAccordingly, upon

usingcourt’s whether ElderTrust was its income orfindings concerning
for other than that for which it was establishedprofits purposes are

supported by the evidence.
oroperated provide pecuniary profitAs to whether ElderTrust to

72:23-/,members, the recordbenefit to its officers or see RSA
Richmond, andpresidentdemonstrates that William the of ElderTrust

board, 14,000 15,000 of in NHI andchairman of its owned to shares stock
8,000 10,000 Neal,to shares of stock in NHC. Michael a member of

NHC,presidentElderTrust’s board and a senior vice of also heldregional
otheranystock in NHC. There no evidence in the record that membersis
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Further,of inanyElderTrust’s board had financial interest NHI or NHC.
Richmond thattestified no member of ElderTrust’s board served as a
board member of NHI or NHC. An individual who held the title of senior

presidentvice of finance for both NHI and NHC presented both
board;companies’ however,to theproposals ElderTrust he never served

Thus,aas director of ElderTrust. the is whether the ofquestion interests
Richmond and Neal are sufficient to ElderTrust of the benefit of adeprive
tax exemption.

(1)In toresponding query,this we make two preliminary observations:
such,ElderTrust is one client of companies,these two and as it eachpays

rendered; (2)company for services and the Town has not topointed any
legal authority a rule that taxindicating bright-line charitableexempt
organizations may never enter into withagreements for-profit entities that

to have linkshappen or connections with members of the charitable
503(b)(6) (2000)organization’s §board. See 26 U.S.C. but not(limiting

precluding transactions involving organizationscharitable and other
interests).entities with overlapping

We harbor some concern the overlapping interests of theabout
However,participants to the transactions at issue. See id. based theupon

case,record in this we are unable to conclude that the statutory scheme
to,has example, find,been violated. For the Town does not point nor do we

any portion of the record thatindicating Epsom Manor or Heartland Place
generated for excessive salariesprofits to ElderTrust’s members or that
the financial losses at either facility markedly improvingwere such that a
net generation of revenue was likely. No director of ElderTrust received

(to ElderTrust)more than for his inservices 2002. Couriers-$750 Cf.
(Pa.Susquehanna, 290,Inc. v. County Dauphin, 645 A.2d 294 Commw.of

1994)Ct. salaries for(describing large directors where there was no
evidence of performed institution);actual work or time at thespent 26

503(b)(6)§U.S.C. the individual(requiring entity holdingor the
overlapping particularinterests to own a ofpercentage shares or interests
before prohibited).transaction is

addition,In the anyTown has not topointed clearlyevidence
that the value ofindicating Richmond’s or Neal’s stock ornecessarily

increased dueautomatically to the transactions with ElderTrust
Indeed,particularly. although Richmond testified on cross-examination

that the value improveof his stock would to the extent that NHI was
such aprofitable, profit was and not linked to thespeculative clearly

inrelationship particular.with ElderTrust Nor has the Town topointed
any clearlyevidence that Neal’sindicating salary regionalas vice-­
president of NHC increased as a result of ElderTrust’s management
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Furthermore, the trial court’supheldwe havecompany.contract with that
andorganizationsbetween the threeconcerning relationshipthefindings

circumstances,under these weAccordingly,thereof.the formation
rulingsandfindingsthat the record the trial court’ssupportsconclude

orprovide pecuniary profitwhether ElderTrust toconcerning operated
or members.benefit to its officers

IV. Conclusion

metsum, the trial court’s determination that ElderTrustupholdIn we
72:23~m.to each of the four factors. See RSArespectits burden with

case, withHowever, especiallythis as a closeregard particularlywe
are to theapplythe and fourth factors. While we boundrespect to second

Carroll, 402, (1996),written, 141 412as Whitcomb v. Town N.H.statute of
scheme, should itstatutoryis of course free to amend thelegislaturethe

Fulton &today.with the result we reach See In the Matterdisagree of
Adams, 473,Fulton, 264, (2006); 121 N.H.Derry154 N.H. 268 Town v.of

(1981).480

Affirmed.
GalwayBroderick, C.J., Dalianis, Hicks, JJ.,andand concurred.
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